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I. Background and Questions Guiding the Legal
Report

With the Al Act (Artificial Intelligence Act, AIA), the European Parliament and the Council
adopted a comprehensive regulatory framework for systems of so-called artificial intelli-
gence in summer 2024.! This legislative act, consisting of 113 articles? and 13 annexes,
takes the form of a directly applicable Regulation. It is fully harmonising and, pursuant to
Article 288 TFEU, is applicable directly and uniformly in all Member States since its entry
into force on 1 August 2024. No transposing national legislation is required. Because of its
fully harmonising effect, the Regulation pre-empts national legislative provisions within
its scope. As a result, opportunities for the German legislator to introduce its own regula-
tory approaches or instruments regarding Al governance are largely precluded.

Through the EU-level framework, all Al systems that fall under the Regulation’s very broad
definition® in Article 3(1) AIA are subject to regulation.* This encompasses a wide range®
of applications and services involving search, planning, and optimisation functions,
as well as systems based on knowledge representation used for logical inference or at
least approximate forms of logical reasoning.® Children come into contact with all of such
systems’ — either as users® of the respective services or as individuals affected’ by auto-
mated or semi-automated decision-making.*®

Although the Al Act correctly assumes that children are entitled to the rights guaranteed
under the UN Convention on the Rights of the Child (CRC), and that these rights must also
be respected in digital environments!!, explicit provisions concerning the protection,

1  Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 laying
down harmonised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU)
No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives
2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), O) L 2024/1689, 12.07.2024.

2 Critical with regard to the scope of the provisions Roth-Isigkeit, KIR 2024, 15 (20).

3 See Wendehorst et al., MMR 2024, 605.

4 The bulk of the provisions of the Al Act will apply two years after its entry into force, i.e. from 2nd August
2026.

5 Regarding the tension between the broad definition of Al systems and the then narrow application areas
of the individual provisions for Al systems with risks see Chapter 2.2.1.

6  Onthe need for regulation and the legally specific features of Al, cf. Heinze et al., KIR 2024, 11.

7  Onopportunities and risks of children’s use of Al, see e.g. UNICEF & World Economic Forum, Children and
Al, 2018 — Where are the opportunities and risks?, 2024.

8 Forexample, in the context of the use of search engines, recommender systems in social media, chat-
bots, machine translation services, text recognition, speech recognition (including in the form of digital
voice assistants and smart speakers), image recognition, facial recognition, navigation, computer vision
systems, image manipulation (filters) and deepfakes, intelligent NPCs in video games, individualised
learning and educational services, robotic applications and robots, among many others.

9  Forexample, as affected persons in analysis, assessment and decision systems in the fields of public
authorities/administrations, medical diagnostics, contract conclusion and fraud detection, age estima-
tion, behavioural monitoring and commercial profiling, learning or performance assessment, behavioural
analysis in digital as well as public spaces, forms of (semi-)autonomous driving, and much more. Chil-
dren also count as potentially affected persons due to the enormous ecological footprint of generative Al
and its consequences for the climate crisis, see Hogan, Critical Al 2024.

10 Overviews with further references can be found, for example, in Mahomed et al., Navigating Children’s

Rights and Al in the UK, 2023; Andries/Robertson, Computers and Education: Artificial Intelligence,
2023 (5), 100176; Brunick et al., Journal of Children and Media 2016, 181; Druga et al., Proceedings of
the 17th ACM Conference on Interaction Design and Children 2018, 231; Kurian, Contemporary Issues in
Early Childhood 2023 (1), 14639491231206004; Garg/Sengupta, Proceedings of the ACM on Interactive,
Mobile, Wearable and Ubiquitous Technologies 2020, 1; Aylward et al., Journal of Developmental & Beha-
vioral Pediatrics 2023 (2), e126; Su/Yang, Interactive Learning Environments 2024, 5494; Children’s Par-
liament/The Alan Turing Institute, Exploring Children’s Rights and Al. Stage 1 Summary Report, 2023.1;

11 Siller/Zinsmeister, Kinderrechte im digitalen Umfeld, 2023.
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empowerment, or participation of children in relation to Al systems are absent in the Regu-
lation. During the legislative process, child-specific safeguards and standards were either
removed or formulated in more general terms??, and it was only an open letter signed by
more than 2,000 European children’s rights organisations in early summer 2023* that
brought the issue back into the well advanced trilogue negotiations as well as into the
public discourse. In the end, the final Regulation contains only a few and indirect refe-
rences to children’s rights guarantees.

For organisations committed to strengthening children’s rights in digital environments, it
is therefore crucial to identify such references and potential anchoring points within the
Regulation, and to accompany the child rights sensitive implementation of the Regulation
in practice. Based on such knowledge, these actors can develop strategies, concepts, and
activities to make optimal use of the advocacy options at hand.

This legal report analyses where and in what ways the Al Act contains points of reference
to children’s rights and identifies the resulting avenues for child rights oriented advo-
cacy.

The analysis proceeds in three parts: The first part (Chapter 2) provides an overview of the
objectives and regulatory approach of the Al Act and situates it within broader develop-
ments in international Al governance debates. It examines the core normative principles
and guidelines of other Al governance approaches with regard to their (explicit) consi-
deration of children’s rights. The second part (Chapter 3) offers a detailed examination
of the Al Act’s potential to advance the implementation of children’s rights. The assess-
ment distinguishes between direct or explicit references and indirect or implicit gateways
(including the vulnerability of groups based on their age, child relevant high-risk Al use
cases, and risks to “health, safety, and fundamental rights”). Against the background of
the analytical findings and existing governance and stakeholder structures, the third part
(Chapter 4) develops actionable options for advocacy strategies aimed at strengthening
the consideration of children’s rights during the Regulation’s implementation. The report
concludes with a summary of the key results.

12 Seethe comparison of the Commission proposal and Parliament’s amendments at https://www.europarl.
europa.eu/doceo/document/TA-9-2023-0236_DE.html

13 Al Act trilogues: the EU’s last chance to protect children, Open Letter dated 13.06.2023, available at
https://eurochild.org/uploads/2023/06/Coalition-statement_Childrens-rights-in-Al-Act-Trilogues.pdf;
see also the earlier open letter dated 2nd May 2022, https://5rightsfoundation.com/wp-content/up-
loads/2022/05/Joint-letter-on-AlA2-5Rights-Eurochild-ECPAT-EPA-MHE-COST-TDH-7.03.2023.pdf
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Il. The Al Act as the European Regulatory Frame
work for Artificial Intelligence Systems

1. Development, Objectives, and Core Principles of the
Regulation

The Al Act, adopted by the European Parliament and the Council of the European Union in
June 2024, represents a major milestone in the implementation of the European Al Stra-
tegy published in spring 2018.* It follows the political objective of strengthening Euro-
pe’s competitiveness in the field of Al while ensuring that European fundamental rights
and values remain the foundation of technological innovation. The European Commission
seeks to promote an Al approach that benefits people and society as a whole.

The “High-level expert group on artificial intelligence”** (HLEG Al), established in the wake
of the Al Strategy, produced several foundational documents, including the Ethics Guide-
lines for Trustworthy Al*¢ and subsequent guidelines and investment recommendations
for trustworthy Al*”. One of the pillars identified for trustworthy Al was seen in a coherent
legal framework that would guarantee compliance with ethical and human rights prin-
ciples. The guidelines explicitly noted the specific vulnerability of certain groups, with
children being a primary example.® Among the policy-oriented options, the Expert Group
even recommended establishing a “European Strategy for Better and Safer Al for Chil-
dren”.*

In its Al White Paper?® of February 2020, the Commission concluded that a unified legal
framework for artificial intelligence was necessary, not least to avoid further fragmen-
tation of the digital single market.?* The White Paper already committed to a risk-based
regulatory approach?? (see Chapter 2.2 below) and outlined the key points of the envi-
saged encompassing regulatory framework for Al.2

In April 2021, after a series of expert workshops and hearings?4, the Commission released
its first draft of an Al Act?, turning the plans outlined in the White Paper into a legisla-
tive proposal. The accompanying fundamental rights impact assessment noted that the
proposal “will positively affect the rights of a number of special groups”, explicitly mentio-

14 Communication from the Commission to the European Parliament, the European Council, the Council, the
European Economic and Social Committee and the Committee of the Regions, Artificial Intelligence for
Europe, COM/2018/237 final, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2018:237:FIN

15 https://digital-strategy.ec.europa.eu/de/policies/expert-group-ai

16 HLEG Al, Ethics Guidelines for Trustworthy Al, 08.04.2019, https://ec.europa.eu/newsroom/dae/docu-
ment.cfm?doc_id=60419

17 HLEG Al, Policy and Investment Recommendations for Trustworthy Al, 08.04.2019, https://ec.europa.eu/
newsroom/dae/document.cfm?doc_id=60343

18 Cf. HLEG Al, Ethics Guidelines for Trustworthy Al, 08.04.2019, p. 16.

19 Cf. HLEG Al, Policy and Investment Recommendations for Trustworthy Al, 08.04.2019, p. 14.

20 EU-Kommission, White Paper on Artificial Intelligence — A European approach to excellence and trust,
COM/2020/65 final, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:65:FIN

21 EU-Kommission, White Paper on Al, p. 14 f.

22 Ibid., p. 17; regarding the governance approach of risk assessment see Novelli et al., Digital Society
2024 (13), (12).

23 Ibid., p. 17.

24 These also included workshops organised by the European Commission that specifically addressed Al
and children. The author participated as an expert in one of the workshops on “Al & Children’s Rights”
(12.11.2020).

25 Proposal for a Regulation of the European Parliament and of the Council laying down harmonised
rules on artificial intelligence (Artificial Intelligence Act) and amending certain Union legislative acts,
COM/2021/206 final, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0206
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ning “the rights of the child (Article 24)”.2¢ In the regulatory impact assessment?’, the EU
Commission referred to specific risks of children interacting with Al systems several times
and specifically highlighted that the prohibition of harmful, namely manipulative Al prac-
tices was necessary from a children’s rights perspective and to be coherent with recom-
mendations issued by the Council of Europe.?®

After extensive? consultations, studies, compromise texts, committee debates,
exchanges of views, discussion papers, opinions, thousands®® of amendment proposals,
and draft reports, the Council presented its general approach to the Al Act at the end
of 2022.3' The European Parliament adopted its negotiating position for the trilogue in
June 2023.32 The trilogue negotiations lasted until late 2023, with the negotiating parties
announcing their political agreement on 9th December 2023. The European Parliament
adopted the final text on 13th March 2024, and the Council formally approved it on
21 May 2024.%* Several explicit references to children as a particularly vulnerable group
with specific rights that had been present in both the Commission’s proposal and nume-
rous parliamentary amendments were removed during the trilogue — deleted due to elimi-
nated provisions, or replaced with more general terms such as “vulnerable groups.”**

Reflecting the political considerations from the underlying Al governance considerations
(see Chapter 2.1), Article 1(1) AIA defines the Regulation’s objectives:

“The purpose of this Regulation is to improve the functioning of the internal mar-
ket and promote the uptake of human-centric and trustworthy artificial intelligence
(Al), while ensuring a high level of protection of health, safety, fundamental rights
enshrined in the Charter, including democracy, the rule of law and environmental
protection, against the harmful effects of Al systems in the Union and supporting
innovation.” (Art. 1(1) AlA)

26 Ibid., no. 3.5.

27 EU Commission, Commission Staff Working Document, Impact Assessment accompanying the Proposal
for a Regulation of the European Parliament and of the Council laying down harmonised rules on Arti-
ficial Intelligence (Artificial Intelligence Act) and amending certain Union legislative acts, 21.04.2021,
SWD(2021) 84 final, https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:520215C0084

28 EU Commission, Al Act Impact Assessment, 21.04.2021, SWD(2021) 84 final, p. 17, p. 47; the Council
of Europe instruments cited there are Recommendation CM/Rec(2020)1 of the Committee of Ministers
to Member States on the human rights impacts of algorithmic systems, 08.04.2020, https://rm.coe.
int/09000016809e1154, and Recommendation CM/Rec(2018)7 of the Committee of Ministers to Member
States on Guidelines to respect, protect and fulfil the rights of the child in the digital environment,
04.07.2018, https://rm.coe.int/guidelines-to-respect-protect-and-fulfil-the-rights-of-the-child-in-
th/16808d881a

29 Seethe detailed timeline at https://artificialintelligenceact.eu/de/entwicklungen/

30 https://www.euractiv.com/section/digital/news/ai-regulation-filled-with-thousands-of-amendments-in-
the-european-parliament/

31 Council of the European Union, Proposal for a Regulation of the European Parliament and of the Council
laying down harmonised rules on artificial intelligence (Artificial Intelligence Act) and amending certain
Union legislative acts — General approach, 25.11.2022, 2021/0106(COD), https://data.consilium.europa.
eu/doc/document/ST-14954-2022-INIT/en/pdf

32 EU Parliament, Artificial Intelligence Act - Amendments adopted by the European Parliament on 14 June
2023 on the proposal for a regulation of the European Parliament and of the Council on laying down har-
monised rules on artificial intelligence (Artificial Intelligence Act) and amending certain Union legislative
acts (COM(2021)0206 — C9-0146/2021 — 2021/0106(COD)), 14.06.2023, P9_TA(2023)0236, https://
www.europarl.europa.eu/doceo/document/TA-9-2023-0236_EN.pdf; for a comparison of the documents
see Feuerstack et al., ZfDR 2023, 421.

33 https://www.europarl.europa.eu/doceo/document/TA-9-2024-0138_EN.html

34 https://www.consilium.europa.eu/en/press/press-releases/2024/05/21/artificial-intelligence-ai-act-
council-gives-final-green-light-to-the-first-worldwide-rules-on-ai/

35 See, for example, recitals 15, 16, 28 and Article 9 of the Commission proposal or recitals 15, 28a and
Articles 9, 52, 69 of the amendments proposed by the European Parliament.
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Beyond harmonising the legal framework governing the development, deployment, and
distribution of Al systems and, thereby, creating greater legal certainty and protecting the
fundamental rights of EU citizens, the Regulation also emphasises strengthening trust in
Al systems and promoting Al-driven innovation to safeguard the EU’s competitiveness.
The Al Act starts from the assumption that artificial intelligence can be used productively
and with beneficial results in many areas, and that its societal impact will therefore be
significant. Yet depending on the specific context, purpose, and design of Al systems, the
technology may interfere with public interests or individual rights. The Al Act is intended
to provide the necessary regulatory framework for such cases of conflict.

The Regulation adopts a risk-based differentiation of obligations (see Chapter 2.)%¢, which
is structurally aligned with the EU’s regulatory model for product safety known as the
“New Legislative Framework” (NLF).?” A central premise of the Regulation is that Al must
remain a “human-centric technology”, it “should serve as a tool for people, with the ulti-
mate aim of increasing human well-being” (recital 6).

2. Structure and Regulatory Approaches of the Al Act

The legal approach to defining “artificial intelligence” and the scope of the Regulation is
very broad. Its provisions apply to deployers, importers, and distributors of Al systems,
as well as to providers of Al systems and of general-purpose Al models. The legislator has
also adopted an expansive definition of “Al system” (see Chapter 2.1).

For systems falling within the scope of the Al Act, the Regulation sets out rules gover-
ning their placing on the market, their putting into service, and their use. The Al Act
follows a risk-based approach, meaning that the Regulation imposes graduated obliga-
tions depending on the extent and severity of the risks to fundamental and human rights
posed by a given Al system (see Fig. 1).>® Accordingly, it prohibits certain Al practices
outright, imposes particularly stringent requirements on so-called high-risk Al systems
and their providers and deployers®?, establishes mainly transparency-related obligations
for Al systems showing limited risks, and sets out distinct duties for providers of “general-
purpose Al models” (GPAI models), both with and without systemic risk (see Chapters
2.2-2.5). For Al systems with no or only minimal risk, the Regulation establishes no legal
obligations. Providers and deployers of such systems may still be subject to other nati-
onal or EU legal frameworks (such as the GDPR) and may voluntarily subscribe to codes of
conduct.

36 Cf. Roth-Isigkeit: “There is no single risk-based approach in the Al Act, but rather different elements of
risk regulation”, Roth-Isigkeit, KIR 2024, 15 (16).

37 The NLF concept primarily aims at risk reduction through the establishment of (technical) standards on
the basis of which manufacturers can assess and demonstrate the conformity of their products. For a
detailed account of the NLF, see EU Commission notice, The ‘Blue Guide’ on the implementation of EU
product rules, 2022/C 247/01, 0) C 247, 29.6.2022, pp. 1-152, https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=uriserv:0J.C_.2022.247.01.0001.01.ENG

38 For criticism of the suitability of the risk-based approach, see Kaminski, Boston University Law Review
2023, 1347 (1389 ff.); Kaminski, University of Colorado Law Legal Studies Research Paper No. 24-5,
2024, p. 13 ff. Additionally, concerning issues of EU competence regarding the human rights component
see Ebers, European Journal of Risk Regulation 2024, 1 (6 f.); Kronke, NVwZ 2024, 529 (532).

39 Some provisions on high-risk Al systems are addressed to importers and distributors, cf. Articles 23-25
Al Act.
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Fig. 1 Risk-based categories of Al systems and models under the Al Act
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In addition to obligations placed on providers and deployers, the Regulation contains
provisions governing the Act’s implementation by the competent authorities. It relies
on market surveillance authorities in the Member States and sets out mechanisms for
enforcement in cases of non-compliance (see Chapter 2.2.6). Other provisions concern
Al regulatory sandboxes” which offer environments for pilot projects and testing under
realistic conditions, as well as measures to support innovation, with particular emphasis
on supporting innovation of small and medium-sized enterprises (SMEs).

The following chapters provide an overview of the prohibitions applicable to certain Al
practices, the requirements imposed on providers of Al systems and models, and the
governance structures established by the Al Act. The analysis of child-specific rights
implications is conducted in Chapter 3.

2.1 Material, Personal, and Territorial Scope

Consistent with its risk-based approach, the Regulation adopts an exceptionally broad
definition for its material scope.

“[An] ‘Al system’ means a machine-based system that is designed to operate with
varying levels of autonomy and that may exhibit adaptiveness after deployment,
and that, for explicit or implicit objectives, infers, from the input it receives, how to
generate outputs such as predictions, content, recommendations, or decisions that
can influence physical or virtual environments.” (Art. 3 No. 1 KI-VO)

The definition of what constitutes an Al system was one of the most contested issues
during the legislative process. The final wording is somewhat aligned with the revised
OECD Al Principles.“® Because the criteria — especially “degree of autonomy” and “adap-
tiveness” — remain relatively indeterminate, the definition could theoretically extend to

40 For a detailed discussion of the definition, see Wendehorst et al., MMR 2024, 605.

Schriftenreihe e Deutsches Kinderhilfswerk e.V.



software systems that computer science would not classify as artificial intelligence, such
as Excel macros or complex forms of logic-based automation. The recitals clarify that Al
systems are distinguishable from “simpler traditional software systems or programming
approaches,” and that the rules “should not cover systems that are based on the rules
defined solely by natural persons to automatically execute operations” (recital 12). Never-
theless, what counts as “simple” or “traditional” remains unclear when software performs
even basic inferences or selects among options predefined by humans.*!

This broad scope has been criticised in legal scholarship*?, while others argue that the
wide definition is harmless given that the Regulation ultimately differentiates obligations
according to risk, narrowing the scope again later in the Act.*® In practice, the definition is
at least capable of capturing the diverse current manifestations of artificial intelligence.

The primary subject to obligations is the provider** of an Al system or model, i.e. the party
that “develops an Al system or a general-purpose Al model or that has an Al system or a
general-purpose Al model developed and places it on the market or puts the Al system into
service under its own name or trademark” (Art. 3(3) AlA). The provider’s place of establish-
mentis irrelevant; the territorial trigger of the Al Act is the placing on the market or deploy-
ment within the EU. Certain provisions apply to the deployer of an Al system*>, defined as a
person or entity who is “using an Al system under its authority” (Art. 3(4) AlA), unless the
use is purely personal and non-professional.

The scope of application also depends on enumerated exemptions and the relationship
between the Al Act and other EU legal instruments. Article 2 AIA provides that the Regula-
tion does not apply to Al systems that:

— are used exclusively for military, defence, or national security purposes,

— areused in the context of international law enforcement cooperation or agreements
on judicial cooperation“,

— are developed and deployed solely for scientific research and development,

— remain at the research, testing, or development stage and have not yet been placed
on the market or put into service,

— are used purely in a personal and non-professional capacity,

— are made available under free and open-source licences (though this exemption
does not apply to general-purpose Al models), unless they are deemed high-risk Al
systems.

41 For criticism of the definition, see Wendehorst in Martini/Wendehorst, KI-VO, Art. 3 para. 50.

42 Becker/Feuerstack, KIR 2024, 62 (23); Hacker/Berz, ZRP 2023, 226 (227); see also Wendehorst in Marti-
ni/Wendehorst, KI-VO, Art. 3 para. 50 (with further references).

43 Becker/Feuerstack, KIR 2024, 62 (63). From the perspective of companies that use automated processes,
uncertainty as to whether their systems fall within the scope of the Al Act may represent a resource-in-
tensive burden.

44 The present report does not address the provisions of the Al Act concerning importers and distributors of
Al systems; regarding these, see Wendehorst in Martini/Wendehorst, KI-VO, Art. 3 para. 97, 102.

45 The Al Act (implicitly) assumes that there can be no operators of Al models as such, since models are
only one component of an Al system and can therefore never be operated on a stand-alone basis, but
only once integrated into software. Cf. Wendehorst in Martini/Wendehorst, KI-VO, Art. 3 para. 26.

46 When cooperating with international organisations or third countries outside the EU, the exception is
intended to apply only insofar as these partners provide adequate safeguards for the protection of priva-
cy, fundamental rights and freedoms. If the cooperation partner cannot guarantee this, the Al Act would
apply. On the problem that the Regulation does not provide for an adequacy decision, see Wendehorst in
Martini/Wendehorst, KI-VO, Art. 3 marginal number 71.
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It is evident that the Al Act primarily targets commercial or professional players. Remune-
ration is irrelevant; Al systems that are free of charge may still fall under the Regulation.

Because of the broad definition of Al systems, the Act may apply to providers whose
systems simultaneously fall within the scope of other regulatory frameworks. For instance,
Al applications usually rely on large volumes of data to train models and generally require
data input and produce data output, meaning that where personal data are involved, the
GDPR will apply. Article 2(7) AIA makes this explicit: the Al Act does not affect the GDPR.
Providers and deployers of Al systems must therefore comply with data protection obliga-
tions in addition to the requirements of the Al Act.

Al-based applications may also fall within the scope of other EU regulatory instruments
governing digital infrastructures or services, such as the Digital Services Act (DSA). Regar-
ding user-generated content hosted by social media platforms, the Al Act confirms that
the liability exemptions under Article 6(1) DSA remain unaffected (Art. 2(5) AlA), meaning
platform providers only incur responsibility once they obtain actual knowledge of illegal
content. By contrast, a platform’s recommendation systems which algorithmically filter
and prioritise content for users qualify as Al systems under the Al Act. Accordingly, both
the Al Act and relevant DSA provisions (Art. 27, 34, 35 DSA) apply. Al-based applications
in metaverse environments such as virtual personal assistants, Al-driven chat avatars, or
Al-generated 3D influencers may also pose risks to individual rights” and must comply
with both the Al Act and the DSA.“8

Given the broad scope of the Regulation, a central question for EU Member States is
whether and to what extent national rules applicable to Al systems are inapplicable. Such
inapplicability would follow from the Act’s fully harmonising character, which aims to
ensure consistent legal conditions across the EU for providers and deployers. Article 2(11)
AlAindicates the blocking effect by explicitly permitting Member States to adopt additional
rules “which are more favourable to workers in terms of protecting their rights in respect
of the use of Al systems by employers, or from encouraging or allowing the application of
collective agreements”. By implication, Member States would be barred from regulating Al
elsewhere unless expressly authorised.*’ This interpretation seems plausible for national
rules that conflict with the Al Act, e.g., rules that authorise Al systems prohibited under
Article 5 AIA or that disregard obligations for high-risk Al systems. However, another
line of scholarship argues that the Al Act may not prevent Member States from adopting
stricter national rules in areas not exhaustively regulated by the Act, for example, where
national legislators do not specifically target Al systems, pursue a legal objective not fully
addressed by the Al Act, or regulate only their own public authorities.*®

2.2 Prohibited Al Practices

Article 5 Al Act enumerates practices in the field of artificial intelligence that are abso-
lutely prohibited based on their specific purpose. The EU assumes that certain uses
of Al systems pose unacceptably severe risks to fundamental and human rights or are
incompatible with core European values. Such prohibited Al practices particularly include
forms of subliminal influence or manipulative techniques that impair individual autonomy
and carry significant potential for harm; behaviour-distorting exploitation of personal or
group-specific vulnerabilities (e.g., age, disability, or social and economic circumstances);
various forms of social scoring with discriminatory effects; risk assessments based on
personal characteristics in law-enforcement contexts; the creation of facial-recognition
databases through untargeted scraping of images from the internet or CCTV footage;

47 Tu/De Castro E Silva, Digital Society 2025 (9), 1 (7).
48 Tu/De Castro E Silva, Digital Society 2025 (9), 1 (10). On the application of the DSA see Jaursch, Tages-
spiegel Background Digitalisierung & KI 2022.

49 Heinze/Engel, KIR 2025, 19 (27).
50 Cf. Wendehorst in Martini/Wendehorst, KI-VO, Art. 2 para. 154.
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emotion-recognition systems deployed in workplaces or educational settings; and the
categorisation of individuals on the basis of biometric features to deduce or infer ethni-
city, political opinions, trade union membership, religious or philosophical beliefs, sex
life or sexual orientation. With regard to children’s lives and children’s rights guarantees,
the relevant prohibitions are those that target subliminal or manipulative techniques as
well as the exploitation of age-based vulnerabilities (see Chapter 3.1.2.2).

In addition, Article 5(1)(h) AIA subjects so-called real-time remote biometric identifica-
tion systems, i.e. automated live facial recognition in publicly accessible spaces, for law-
enforcement purposes to a general prohibition, but it then provides several significant
exceptions.”® The question of whether to ban real-time remote biometric identification
was one of the most contentious issues during the legislative process. This is reflected in
six further paragraphs of the Article elaborating the specific requirements and conditions
under which an exception to the ban may apply (Art. 5(2)—(7) AlA).

2.3 Requirements concerning High-Risk Al Systems

A substantial part of the Al Act is devoted to the obligations imposed on providers of
high-risk Al systems.>? The Regulation does not offer a general definition of “high-risk”
but instead sets out specific classification rules identifying which applications qualify as
high-risk in Article 6.5 These include systems and products that, even without integrated
Al components, already fall under EU product safety legislation (Art. 6(1) AIA, Annex 1), as
well as systems falling within the specific application areas listed in Annex Il of the Al Act
(Art. 6(2) AIA).

The two categories differ in terms of the depth of existing EU regulatory frameworks.
EU product safety law is characterised by a long-standing body of directives and regu-
lations®*: In these sectors, certification obligations and procedures already exist to safe-
guard health and environmental protection, regardless of whether Al is embedded in a
product. The EU legislator thus assumes that Al systems used as products or components
within these domains must automatically (also) be treated as high-risk Al systems. Exten-
sive implementation experience, legal practice and interpretive guidance already exist in
these areas. Pursuant to Article 6(1) AlA, Al-based software, products and components of
machinery, vehicles, safety systems, safety equipment, and medical devices fall within
this category.

51 For criticism that this permits ex post forms of remote biometric identification, see Coombe, GSZ 2024,
262.

52 The “product-safety core” of the Act, Roth-Isigkeit, KIR 2024, 15 (17). For high-risk Al systems see in
detail Ebers/Streitbérger, RDi 2024, 393.

53 Ondifficulties in classification practice see the study by aAl, appliedAl Institute for Europe, Al Act: Risk
Classification of Al Systems from a Practical Perspective, 2023.

54 Wendehorst in Martini/Wendehorst, KI-VO, Art. 6 para. 4.
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Table 1 Application Areas of High-Risk Al Systems under Art. 6(1) AlA in conjunction with
Annex |

— Machinery — Personal protective equipment
- Toys — Gas appliances
— Recreational craft and personal - Medical devices

watercraft

— Invitro diagnostic medical devices
- Lifts .. .

— Aviation security*
- Equipment for use in potentially

explosive atmospheres — Bicycles, vehicles, trailers*
- Radio equipment — Agricultural and forestry vehicles*
— Pressure equipment - Marine equipment*
- Cableway installations - Rail systems*

*These uses fall under Annex I, Section B; pursuant to Art. 2(2) AIA, only Art. 6(1), Art. 57, and Art. 102-
109 apply, because Art. 102-109 directly integrate the requirements for high-risk Al systems into the
respective EU sectoral laws.

Article 6(2) AlA refers to Annex lIl, which lists concrete purposes and use cases that the EU
legislator considers to entail significant risks to fundamental and human rights.55 In many
of these areas, no regulatory frameworks comparable to EU product safety laws exist, and
systematic practices of documentation and external certification are not as established.

55 The recommender systems of large social media and video-sharing platforms are not per se classified as
application areas of high-risk Al systems; a corresponding proposal by the European Parliament was not
included in the final Al Act.
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Table 2 High-Risk Use Cases under Art. 6(2) AlA in conjunction with Annex Ill

— (Permissible) remote biometric iden- — Prioritisation of emergency calls
tification and dispatching of emergency first

.. . . . response services
— (Permissible) biometric categorisa-

tion — Triage of patients in healthcare
— (Permissible) emotion recognition - Assessment of the risk of becoming
a perpetrator or victim of criminal
- Safety components of critical digital offences
infrastructure, transport, water, gas,
heat, electricity — Lie-detection tools in criminal or

L. asylum proceedings
— Access or admission procedures for

educational institutions — Assessment of the reliability of
. evidence in criminal investigations
- Assessment of level of education or and proceedings

learning outcomes

o . . - Profiling in criminal investigations
— Monitoring or detecting prohibited

behaviour during educational tests - Identification and risk assessment at

. . borders and upon entry
— Recruitment, selection, performance

evaluation, and promotion or termina-

Assessment of asylum, visa, and

tion of employees residence applications

— Access to and enjoyment of essential — Interpretation of facts and law in
public services and benefits judicial proceedings

— Creditworthiness assessment and — Influencing the voting behaviour of
credit scoring natural persons

- Risk assessment and pricing in the
case of life and health insurances

The list of high-risk Al areas and use cases in Annex lll is exhaustive. Under Article 7
AlA, the Commission may add or remove use cases only after conducting a risk assess-
ment. Any additions must fall within one of the existing overarching areas in Annex I
and present comparable risks relating to health, safety, or other adverse impacts. The
Commission cannot introduce entirely new overarching categories; this would require a
legislative reform. Accordingly, the list of high-risk purposes is relatively static.

The Al Act also provides significant exceptions to its high-risk classification: Al systems
are not considered high-risk if they do not pose a significant risk to the health, safety, or
fundamental rights of individuals, for example, because they do not substantially influ-
ence the outcome of a decision. Article 6(3) AlA lists conditions under which Al systems
may fall outside the high-risk category: when they perform a narrow procedural task,
improve the result of a previously completed human activity, replace or influence a previ-
ously completed human assessment without proper human review, or perform merely
preparatory tasks for later assessment. Given the vagueness of “no significant risk” and
the open-ended nature of the listed conditions, the classification of many potential high-
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risk Al systems will remain uncertain. Paragraphs 4-8 set out procedural rules concerning
these exceptions. Critically, the Commission must issue guidelines on the practical imple-
mentation of Article 6 by 2" February 2026 (see Chapter 2.2.7).5¢

The initial classification whether a system is high-risk under Article 6 or not must be
carried out by the provider.*” If the provider concludes that the system falls under Art. 6(1)
or (2) AlA, the provider must comply with the requirements in Art. 8-15 AIA and fulfil the
obligations in Art. 16 AIA. This obligation to assess the Al system under Art. 6 AIA also
applies to any subsequent change of purpose of the Al system.

Table 3 Requirements for High-Risk Al Systems and Obligations of Providers

Requirements for High-Risk Al Systems

Obligations of Providers of High-Risk Al

(Art. 8-15 AIA) Systems (Art. 16 AlA)

16

Risk management system, including
implementation of mitigation measures
(Art. 9)

Data and data governance require-
ments (Art. 10)

Technical documentation demonstra-
ting compliance (Art. 11)

Automatic logging of relevant events
(Art. 12)

System transparency and provision of
information to deployers (Art. 13)

Human oversight (Art. 14)

Accuracy, robustness and cybersecu-
rity (Art. 15)

Ensuring compliance with all system-
related requirements (Art. 8-15)

Contact information (Art. 16(b))
Quality management system (Art. 17)

Preservation of documentation and
logs (Art. 18-19)

Conducting conformity assessment
before deployment (Art. 43)

EU declaration of conformity (Art. 47)
CE marking (Art. 48)

System registration in the EU database
(Art. 49/71)

Immediate corrective actions in case of
non-compliance (Art. 20)

Demonstration of compliance upon
request

Ensuring accessibility

These obligations are extensive (see Fig. 2).

56 The European Commission already published guidelines in February 2025: Commission Guidelines

on prohibited artificial intelligence practices established by Regulation (EU) 2024/1689 (Al Act),
04.02.2025, C(2025) 884 final, https://ec.europa.eu/newsroom/dae/redirection/document/112367.
These will become legally binding only once the translations in all official EU languages are available and

57

the Commission has formally adopted them.
Critical: Buchalik/Gehrmann, CR 2024, 145 (150).
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Fig. 2 Overview on legal requirements for High-Risk Al Systems and duties of providers
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Compliance centres on the conformity-assessment procedure®®, which providers must
complete before market placement and throughout the system’s entire lifecycle (see Fig.
3).

Fig. 3 Life cycle of an Al System*®

Strategy &
Planning

Data
Preprocessing &
Model Selection

Evaluation &
Optimisation

Deployment & Testing &
Integration Validation

Depending on the category of an Al system, providers must either carry out an internal
conformity assessment, obtain certification from an external notified body®°, or follow
procedures already required under relevant product safety legislation.5* Notably, most
providers of high-risk systems listed under Annex Il (categories 2-8) and providers of
most biometric Al systems only need to conduct an internal assessment (Art. 43(2) AlA in
conjunction with Annex VI).

Annex VI requires providers primarily to verify that the quality management system under
Art. 17 AIA meets all legal requirements and that the technical documentation demon-
strates full compliance with Art. 8-15 AlA. Here, the risk management system mandated
by Art. 9 is a core component. Its primary task is the “identification and analysis of the
known and the reasonably foreseeable risks that the high-risk Al system can pose to
health, safety or fundamental rights”.¢2 When such risks are identified, providers must
take adequate and targeted mitigation measures designed to ensure that both the resi-
dual risks associated with individual hazards and the overall residual risk of the system is
judged to be acceptable (Art. 9(5) AIA).

58 Gerdemann, NJW 2024, 2209 (2210); Kilian/Denga, NJW 2024, 2945.

59 Cf.ISO/IEC 5338:2023 - Information technology — Artificial intelligence — Al system life cycle processes,
https://www.iso.org/obp/ui/en/#iso:std:iso-iec:5338:ed-1:v1:en, p. 6. Simpler approaches refer to the
three phases design, develop, deploy, cf. De Silva/Alahakoon, Patterns 2022, 100489.

60 This procedure is sometimes referred to as an “Algorithm TUV”, cf. Gerdemann in Martini/Wendehorst,
KI-VO, Art. 43 para. 21.

61 Onthe question of when which procedure must be used, see Gerdemann in Martini/Wendehorst, KI-VO,
Art. 43 para. 19.

62 Fora detailed discussion of the risk-based approach of the Al Act see Novelli et al., Digital Society 2024
(13), 1; Novelli et al., Al & Society 2024, 2493.
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Deployers of high-risk Al systems also face several obligations (Art. 26 AlA), including
competent human oversight, limited data governance duties (especially regarding the
representativeness of data), informing the provider of incidents, and maintaining logs.
Under certain conditions, especially when the deployer is a body governed by public law
or a private body providing public services, deployers must also conduct a fundamental
rights impact assessment (Art. 27 AlA).

2.4 Requirements for Al Systems with Limited Risks

The EU legislator assumes lower risk potentials for Al systems that do not qualify as
high-risk but that interact or communicate directly with humans, or that generate content
resembling human conduct (e.g., audio, image, video, or text). Systems used for emotion
recognition or biometric categorisation are also considered to pose comparatively less
harm than high-risk Al systems. For such limited-risk systems (“certain Al systems”), the
Regulation primarily imposes transparency and disclosure obligations on their providers
and deployers (Art. 50 AIA).5

Under Article 50(1) AIA, providers of interactive Al systems, i.e., systems “intended to
interact directly with natural persons”, must inform users that they are engaging with
artificial intelligence. This includes, for example, chatbots, voice assistants, and other
Al-based support or assistance tools, insofar as it is not already obvious to a reasonable
user that the system is Al-driven. Deployers of emotion recognition systems or biometric
categorisation systems must likewise inform affected individuals that Al-based systems
are being used (Art. 50(4) AlA).

Article 50(2) AIA imposes a specific labelling obligation on providers of Al systems and
general-purpose Al models that produce Al-generated audio, image, video, or text. Outputs
generated by such systems must be recognisable as artificially generated or manipulated;
labels must be provided in a machine-readable format. Al systems that perform a merely
assistive function for standard editing or do not substantially alter the input data are
exempt from this obligation. For deployers of Al systems that generate deep fakes in the
form of images, audio, or video, Article 50(4) AIA likewise requires disclosure that the
content is artificially generated or altered.® It is generally understood that persons who
use an Al system to produce deep fakes may qualify as “deployers” within the meaning of
the Al Act.®

From a legal-systematic perspective, the labelling obligations in Article 50(2) AIA (Al-gene-
rated content) and Article 50(4) AlA (deep fakes) are notable because the transparency
duties do not apply to the Al system itself but to its outputs specifically. Technically,
however, the ability to label content ends once the Al-generated output has been produced
and provided.® The Regulation does not clearly specify how far providers’ or deployers’
obligations extend when such labelled content is subsequently shared or redistributed
by third parties. A comprehensive obligation to ensure that Al-generated or manipulated
content remains labelled throughout its downstream circulation may not be inferred from
the Regulation text.

63 Onthese and other transparency obligations in the Act see Merkle, RDi 2024, 414.

64 For critical discussion of the distinction between permissible deepfake Al systems and prohibited deep-
fake Al practices, see Block, EuUCML 2024, 184 (191).

65 Cf. Martini in Martini/Wendehorst, KI-VO, Art. 50 para. 105. To what extent every simple user of an Al
system provided by a third-party vendor is in fact an operator of that Al system is questionable, since
(end) users are the primary group protected by the Regulation. The other obligations for operators of
high-risk Al systems (supervision, data governance, logging) also argue against classifying end users of
third-party Al systems automatically as operators of those systems. Finally, purely private operators are
excluded from the scope of the Act by Article 2(10) Al Act.

66 Onthe implementation of the labelling obligation see also Kumkar/Griesel, KIR 2024, 117 (121).
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All information and labelling required under this article must, pursuant to Article 50(5)
AlA, be provided “at the latest at the time of the first interaction or exposure” and must be
presented in a clear and distinguishable manner.

2.5 Requirements for General-Purpose Al Models

The provisions for so-called general-purpose Al models (GPAI models) were introduced
only at a late stage of the legislative process. They were added after new forms of genera-
tive Al, most prominently following the release of ChatGPT at the end of 2022, entered the
market. Trained on previously unprecedented volumes of data, these foundational models
can be deployed for a wide variety of tasks but also carry distinct risks.®”

Following intense debate over whether, and in which risk category, such models should be
included in the almost finalised Al Act, the legislator ultimately opted to introduce a sepa-
rate regulatory category with specific obligations in Articles 51-56 AIA. These rules do not
apply to complete, deployable Al systems but rather to Al models, i.e., the components
consisting of the trained decision-making architecture. A model has a general-purpose
character if it “displays significant generality and is capable of competently performing a
wide range of distinct tasks”¢®, and if it “can be integrated into a variety of downstream
systems or applications” (Art. 3(63) AlA).

All providers of general-purpose Al models must prepare and maintain technical docu-
mentation on the model under Article 53(1) AIA, including its training and testing proce-
dures and evaluation results. They have to make this documentation available to provi-
ders who intend to integrate the model into their Al systems. They must also produce and
publish a detailed summary of the content used for training and develop a strategy to
ensure compliance with copyright law.

Additional obligations depend on whether the model poses a systemic risk.®® According to
Article 3(65) AlA, a systemic risk is one “that is specific to the high-impact capabilities of
general-purpose Al models, having a significant impact on the Union market due to their
reach, or due to actual or reasonably foreseeable negative effects on public health, safety,
public security, fundamental rights, or the society as a whole.” When it comes to risks for
the society as a whole, recital 110 refers to risks such as the spread of false, misleading,
or discriminatory content, public health and safety threats, and infringements of privacy
or personality rights.

UnderArticle 51(1)(a) AIA, the provider has to determine whether its model has high-impact
capabilities by applying certain criteria and benchmarks; if systemic risks are identified,
the provider must notify the Commission. Alternatively, the Commission may itself desi-
gnate a model as systemically risky under Article 51(1)(b) AIA, using the criteria in Annex
XIIl. In both cases, the Article 51 only lists technical criteria; explicit identification and
assessment of risks is mentioned only in the non-binding recital 110. This predominantly
numerical and capability focused assessment, combined with the presumption of systemic
risk when a model reaches a defined threshold of floating-point operations (FLOPs) during
training (Art. 50(2) AlA), has drawn criticism. In particular, concerns have been raised that
highly efficient procedures for developing compact GPAI models might fall outside the
current technical indicators, even while posing substantial real world risks.”®

67 Overview in Arda, arXiv:2404.11476, 2024.

68 On the different definitional approaches, see Uuk et al., Law, Innovation and Technology 2025 (1), 84.

69 On the criticism that the Al Act does not consistently follow a risk-based approach here, see Ebers, Euro-
pean Journal of Risk Regulation 2024, 1 (11); Buchalik/Gehrmann, CR 2024, 145 (151).

70 For criticism of the link between floating-point operations and risk, see Hooker, arXiv:2407.05694, 2024;
Buchalik/Gehrmann, CR 2024, 145 (151). See also the critique by Stevens, https://medium.com/@ingrid-
wickstevens/regulating-ai-the-limits-of-flops-as-a-metric-41e3b12d5d0c
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2.6 Governance Structure for Implementing the Regulation

Given the different risk categories of Al systems and models, the sometimes extensive
obligations placed on providers and deployers, and with regard to the Regulation’s general
reliance on governance mechanisms inspired by EU product safety law, the Al Act esta-
blishes a complex multi-level governance system involving a broad constellation of actors.

At EU level, two new institutional actors are central: the Al Office’ and the European
Artificial Intelligence Board (Al Board). The Al Board, composed of representatives of the
Member States, is primarily responsible for coordination and information exchange to
ensure consistent implementation of the Regulation across the Union (Art. 66 AlA). The
Al Office, a newly’? created unit within the European Commission’s DG CNECT, supports
the Al Board in its tasks’® and is responsible for supervising general-purpose Al models.

In addition, two further advisory bodies will operate at EU level: First, Article 67 AlA esta-
blishes an Advisory Forum composed of stakeholders appointed by the Commission from
industry, start-ups, SMEs, civil society, and academia. The Forum provides feedback to
the Al Office and shall ensure that a wide range of perspectives is represented during
the implementation process.” Second, Article 68 AlA establishes a scientific panel of
independent experts, intended to bundle technical Al expertise. This panel advises the Al
Office on issues relating to general-purpose Al models and is also available as an expert
body to national market surveillance authorities (Art. 69 AIA). Standardisation bodies also
play a central role, as the Regulation relies on harmonised standards under Article 40
AlA primarily in the form of technical specifications to concretise substantive (technical)
requirements.

At Member State level, the Al Act requires the designation of (at least) two distinct
authorities (Art. 70(1) AlA): The market surveillance authority is responsible for
monitoring compliance by providers and deployers of Al systems, specifically regar-
ding high-risk Al systems and Al systems with limited risks. For high-risk Al systems
already subject to existing EU product safety legislation, the competent authori-
ties remain those previously responsible under sector-specific law (Art. 74(3) AlA).
The notifying authority, by contrast, assesses and designates private conformity-
assessment bodies authorised to carry out external assessments under the Al Act.
In Germany, the federal government intends to designate the Bundesnetzagentur as
the market surveillance authority; a draft national implementing statute is currently
undergoing interministerial consultation. Relevant private-sector actors include the
notified bodies and the national providers and deployers of Al systems.

71 https://digital-strategy.ec.europa.eu/en/policies/ai-office; see in detail Herbers/Rappengliick, RDi
2024, 432; Novelli et al., European Journal of Risk Regulation 2024, 1.this article has two ambitions.
First, it explains how the EU’s new Artificial Intelligence Act (AIA On its automatically translated German
webpages, the EU refers to this as the “Amt fiir Kiinstliche Intelligenz”, cf. https://digital-strategy.
ec.europa.eu/de/policies/ai-office

72 The name is new; in fact, the former Directorate A for Artificial Intelligence and Digital Industry of DG
CNECT has been subsumed into the Al Office. On the position of the Al Office within the Commission
and within DG CNECT, see Novelli et al., European Journal of Risk Regulation 2024, 1.this article has two
ambitions. First, it explains how the EU’s new Artificial Intelligence Act (AIA

73 On the specific tasks, see the Commission Decision establishing the Office: EU Commission, Commis-
sion Decision of 24.01.2024 establishing the European Artificial Intelligence Office, C(2024) 390 final,
https://ec.europa.eu/newsroom/dae/redirection/document/101625; cf. Novelli et al., European Journal
of Risk Regulation 2024, 1.this article has two ambitions. First, it explains how the EU’s new Artificial
Intelligence Act (AIA

74 For criticism of the composition, see Corporate Europe Observatory, Bias baked in: How Big Tech sets its
own Al standards, 09.01.2025, https://corporateeurope.org/en/2025/01/bias-baked
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Fig. 4 Key Actors in the Implementation of the Al Act (simplified)”
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In case of violations of the Regulation, Member States must impose sanctions, including
potentially significant administrative fines (Art. 99 AlA).”® National market surveillance
authorities also have the power to withdraw non-compliant high-risk Al systems from the
market (Art. 83 AIA), meaning that providers cannot simply calculate the risk of penalties
into their business model. For general-purpose Al models, the Al Office may, following
a structured dialogue with the provider, order corrective measures up to and including
withdrawal (Art. 93 AIA).

2.7 The Role of Delegated Acts, Guidelines, Standard-Setting Proce-
dures, and Voluntary Codes of Conduct

The regulatory approach chosen by the EU legislator, modelled after EU product safety law,
assumes that the deployment of artificial intelligence entails potential risks and there-
fore imposes obligations and safeguards on providers and deployers aiming at reducing
those risks. Given the wide variety of use cases for Al systems and models, the Regulation
remains indeterminate and vague in many crucial areas. The Al Act frequently provides
that subsequent legal acts, guidelines, harmonised standards, and common specifica-
tions shall further concretise these open-ended requirements, thereby making them more
practicable for those subject to the Regulation. These interpretive and standard-setting
procedures therefore play a vital role in correctly applying and operationalising the Regu-
lation’s obligations in individual cases.

75 Seealso the overview by the Future of Privacy Forum, EU Al Act — Governance Architecture and Implemen-
tation Framework, 2024, https://fpf.org/wp-content/uploads/2024/12/FPF-Al-Governance-Framework-
1G-11x17-December-2024.pdf, and Novelli et al., European Journal of Risk Regulation 2024, 1.

76 Seein detail Wybitul, NJW 2024, 2641.
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Table 4 Authorisations of the European Commission to Issue Delegated Acts, Implemen-

ting Acts, and Guidelines

Delegated Acts Implementing Acts m

Amendments, additions, and
deletions to Annexes | and
Il (the lists of high-risk Al
systems)

Amendments to Article 6(3)
(exceptions from the scope of
high-risk Al systems)

Amendments to Annex IV
(scope of technical documen-
tation for high-risk Al systems
under Art. 11(1))

Empowerment to amend
Annexes VI (requirements for
internal conformity assess-
ments) and VII (requirements
for  external  conformity
assessments), as well as
amendments to Article 43(1)-
(2) (obligations for high-risk
Al systems listed in Annex
Ill, points 2-8, to undergo
external conformity assess-
ment)

Amendments to Annex V
(contents of the EU declara-
tion of conformity)

Amendments to thresholds for
general-purpose Al models
with systemic risk under
Article 51(1)-(2), and amend-
ments to Annex XllII (criteria
for high-impact capabilities)

Amendments to Annexes Xl
and XIl (contents of technical
documentation for general-
purpose Al models)

Establishing common speci-
fications for requirements
applicable to high-risk Al
systems or to general-purpose
Al models (until harmonised
standards are published in the
Official Journal of the EU)

Approval of codes of conduct
tosupporteffectiveimplemen-
tation of obligations concer-
ning detection and labelling
of artificially generated or
manipulated content; or, if a
code of conductis inadequate,
adoption of common rules for
fulfilling the obligations under
Article 50

Approval of a code of conduct
for general-purpose Al models
or, if insufficient, adoption of
common rules governing the
obligations of GPAI-model
providers

Establishment of a standard
template for post-market
monitoring plans for high-risk
Al systems

Determining the conditions
under which the Al Office
may conduct evaluations of
general-purpose Al models,
including rules on involving
independent experts

Conditions under which an Al
system listed in Annex Il may
exceptionally be classified as
non high-risk, including prac-
tical examples of high-risk
and non high-risk scenarios

Components of a simplified
quality management system
for micro-enterprises

Facilitation of reporting obli-
gations for serious incidents

Practical guidance on imple-
menting the Al Act, particu-
larly:

the definition of Al systems
the requirements for high-risk
Al systems under Articles 8-15
and 25

prohibited Al practices
transparency and

obligations for Al
with limited risks

labelling
systems

the relationship between the
Al Act and the product safety
legislation listed in Annex |

The overview makes clear that the European Commission holds far-reaching powers that
allow it to shape and significantly influence the practical application of the Regulation.
However, with regard to implementing acts establishing common specifications, the
Commission’s authority extends only until harmonised standards pursuant to Article 40
AlA are adopted and published. Once such harmonised standards, negotiated and adopted
by standardisation organisations, exist, they take precedence over the Commission’s
implementing acts containing common specifications (Art. 41 AIA). Moreover, Article 41(1)
AIA establishes a presumption of conformity: high-risk Al systems and general-purpose
Al models are presumed to comply with the requirements in Articles 8-15 AIA when they
conform to harmonised standards. This underscores the central importance the legislator
attributes to these standards.
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Harmonised standards are issued by the European Standardisation Organisations: the
European Committee for Standardization (CEN), the European Committee for Electrotech-
nical Standardization (CENELEC), and the European Telecommunications Standards Insti-
tute (ETSI). The Al Act provides that these bodies may receive standardisation requests
from the Commission covering the requirements for high-risk Al systems (Art. 8-15 AlA)
and, where relevant, for general-purpose Al models (Art. 53-55 AlA). Relevant standar-
disation requests were already issued by the Commission in May 2023, and since then a
joint CEN-CENELEC consortium has been developing harmonised standards.”” Given that
parts of these standards will need to address issues such as fundamental-rights impact
assessments and related balancing exercises’®, the delegation of such sensitive socio-
technical and rights-relevant matters to technical standardisation bodies has drawn criti-
cism”?, particularly in view of their limited democratic legitimacy?®°.

In light of the complexity of formal standard-setting procedures?®?, Article 56 AIA provides
for the rapid development of a code of practice for general-purpose Al models. If such a
code, specifying the obligations of GPAI providers under Articles 53 and 55, is available
by 2 May 2025, or at the latest by 2 August 2025, the Al Office will monitor compliance
with these specifications. Providers, the national authorities, and civil society actors are
expected to participate in drafting this code of practice upon invitation by the Commis-
sion. At the time of writing, such consultations are taking place.®? In practice, however,
concerns have been raised about the disproportionately strong representation of industry
interests®® and the limited transparency afforded to external observers.8*

3. The Al Act in the Context of International Strategies for
Al Regulation and the Protection of Children’s Rights in
Digital Environments

The Al Act is the first® binding cross-sectoral legal framework for the development and

deployment of Al systems worldwide.®¢ It is, however, not the first governance initiative in
this domain; it emerged within a broader landscape of earlier and parallel national, Euro-

77 CEN/CLC/JTC 21 - Joint Technical Committee 21 Artificial Intelligence, https://standards.cencenelec.eu/
dyn/www/f?p=205:7:0::::FSP_ORG_1D:2916257&cs=11D701467243B7C63DEF4702C86E0138A; see
also Soler Garrido et al., Harmonised Standards for the European Al Act, European Commission, Seville
2024, JRC139430, https://publications.jrc.ec.europa.eu/repository/handle/JRC139430

78 Hogberg, Big Data & Society 2024, 20539517241234298.

79 See, for example, Gornet/Maxwell, Internet Policy Review 2024 13(3), https://doi.
0rg/10.14763/2024.3.1784; Corporate Europe Observatory, Bias baked in: How Big Tech sets its own Al
standards, 09.01.2025, https://corporateeurope.org/en/2025/01/bias-baked; see also EDRi, The role
of standards and standardisation processes in the EU’s Artificial Intelligence (Al) Act, 2022, https://edri.
org/wp-content/uploads/2022/05/The-role-of-standards-and-standardisation-processes-in-the-EUs-Ar-
tificial-Intelligence-Al-Act.pdf

80 Hogberg, Big Data & Society 2024, 20539517241234298; Werle/lversen, Promoting Legitimacy in Tech-
nical Standardization, 2006.

81 Seethe overview by Hadrien Pouget, Standard Setting, https://artificialintelligenceact.eu/standard-set-
tin

82 Onthe process see EU Commission, Al Act: Participate in the drawing-up of the first General-Purpose Al
Code of Practice, https://digital-strategy.ec.europa.eu/en/news/ai-act-participate-drawing-first-gene-
ral-purpose-ai-code-practice

83 See Lévesque, University of Illinois Journal of Law, Technology & Policy 2025 (1), 33; Cancela-Outeda,
Internet of Things 2024, 101291.

84 Henning, Europdische KI-Verordnung: Die eigentlichen Regeln fiir ChatGPT kommen noch, https://netz-
politik.org/2024/europaeische-ki-verordnung-die-eigentlichen-regeln-fuer-chatgpt-kommen-noch/; on
the need for and possibilities of good civil society participation in Al standard-setting and on criticism of
the current approach see Ada Lovelace Institute, Inclusive Al governance, 2023.

85 Some authors note that (probably) China adopted a regulatory framework earlier, cf. Blasek, RDi 2023,
557; Vasel, EuZW 2024, 829.

86 Cf.EU Commission, https://www.europarl.europa.eu/topics/en/article/202306015T093804/eu-ai-act-
first-regulation-on-artificial-intelligence
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pean, and global initiatives, as well as ethical®” and regulatory debates on artificial intelli-
gence.® This chapter briefly introduces the major developments and initiatives within the
Al-governance discourse (Council of Europe, G7 Hiroshima Process, UNESCO, OECD)® and
examines the central normative principles and guidelines of these existing approaches
with regard to their (explicit) consideration of children’s rights. According to an UNESCO
analysis, the relevance of children’s rights was relatively limited in international Al gover-
nance debates prior to 2019.°°

3.1 OECD Al Principles

In May 2019, the OECD Council adopted the first international recommendations for sound
Al governance: the Recommendation of the Council on Artificial Intelligence.’* This was the
first intergovernmental instrument in the area of Al governance and was prepared together
with an expert commission.’? The Recommendation outlines five principles for the respon-
sible governance of trustworthy Al systems: the use of Al for inclusive growth, sustai-
nable development and “well-being”?; respect for human rights, democratic values, and
the rule of law; transparency and explainability; reliability, security, and robustness; and
accountability of those developing or deploying Al systems.

In addition to these principles, the document contains recommendations for national
policies and international cooperation among adhering states. In May 2024, the princi-
ples were updated and revised®*; the accompanying report briefly acknowledges that Al
may reinforce disadvantages experienced by vulnerable groups, including children.>> The
OECD Al Principles are not legally binding; they rather serve as guidance for governments
seeking to establish governance frameworks.

Regarding the necessary protection of fundamental and human rights, the principles
stipulate that relevant actors “should respect the rule of law, human rights, democratic
and human-centred values throughout the Al system lifecycle”. The Recommendation’s
understanding of human rights explicitly includes “non-discrimination and equality,
freedom, dignity, autonomy of individuals, privacy and data protection, diversity, fair-
ness, social justice, and internationally recognised labour rights”. The principles do not,
however, contain explicit references to children’s rights. The expert group responsible for
the Recommendation, comprising representatives of governments, industry, civil society,
trade unions, technology, and science, did not include dedicated children’s rights exper-
tise.?® The OECD’s November 2024 report on emerging Al-related risks mentions children

87 Cf. Morley et al., Al & Society 2023, 411.

88 Foran overview see European Commission — Joint Research Centre, Artificial intelligence and the rights
of the child: towards an integrated agenda for research and policy, p. 11.

89 Further, primarily regional governance initiatives on Al and related digital phenomena, and their conside-
ration of children’s rights, are discussed in Mahomed et al., Al, Children’s Rights, & Wellbeing: Transna-
tional Frameworks, 2023. See also the policy database of the Al Standards Hub, https://aistandardshub.
org/policy-and-strategy-search/. For a comparison of the Al Act with the draft U.S. Algorithmic Accounta-
bility Act see Halim/Gasser, RDi 2023, 217.

90 See UNICEF, National Al strategies and children, Policy Brief 2019, https://www.unicef.org/innocenti/
media/2516/file/UNICEF-Global-Insight-national-Al-strategy-review-policy-brief.pdf

91 OECD, Recommendation of the Council on Artificial Intelligence, OECD/LEGAL/0449, https://legalinstru-
ments.oecd.org/en/instruments/oecd-legal-0449

92 OECD Expert Group on Al (AlIGO).

93 The notion of “well-being”, which particularly in relation to children’s rights suggests a stronger connec-
tion than the more broadly understood notion of the German term “Lebensqualitdt” (quality of life).

94 See OECD, Report on the Implementation of the OECD Recommendation on Artificial Intelligence, C/
MIN(2024)17, https://one.oecd.org/document/C/MIN(2024)17/en/pdf

95 Ibid., p. 8.

96 The members of AIGO can be viewed at https://oecd.ai/en/list-of-participants-oecd-expert-group-on-ai;
some experts with links to children and children’s rights can be found in the OECD.Al Network of Experts,
https://oecd.ai/en/community, which, however, has only a general advisory role.
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and adolescents only as recipients of school-based Al education®’; it does not otherwise
consider children’s rights or specific vulnerabilities.

Nonetheless, the OECD does acknowledge the broader relevance of children’s rights in
digital governance. Its “OECD Guidelines for Multinational Enterprises on Responsible
Business Conduct”?® state that in “all activities concerning children and youth participa-
tion in, or engagement with the digital environment, enterprises should take into account,
as appropriate, the child’s best interests as a primary consideration and in their due dili-
gence identify how the rights of children and youth can be respected and the well-being
of children and youth can be protected and promoted in the digital environment.””® These
considerations should be implemented through appropriate measures and in alignment
with the Recommendation of the Council on Children in the Digital Environment°® as well
as the OECD Guidelines for Digital Service Providers!?,

3.2 UNESCO Recommendation on the Ethics of Artificial Intelligence

At the end of 2021, UNESCO adopted its Recommendation on the Ethics of Artificial Intel-
ligence.’®? This instrument followed nearly two years of intense internal debate, accom-
panied by consultations and hearings with stakeholders - including workshops with
children and adolescents who discussed early drafts from their own perspective.’®® The
value-based approach first establishes ethical principles for the governance of Al and then
sets out corresponding measures. As a non-binding instrument, the Recommendation is
intended as guidance for states, industry actors, and civil society organisations.

The global values underlying the Recommendation include respect for, protection of, and
promotion of human rights, fundamental freedoms, and human dignity, the safeguarding
of diversity and inclusiveness, and the pursuit of peaceful, just, and interconnected socie-
ties. The preamble explicitly references the UN Convention on the Rights of the Child, and
when defining the broad scope of application, UNESCO emphasises:

“These characteristics give Al systems a profound, new role in human practices
and society, as well as in their relationship with the environment and ecosystems,
creating a new context for children and young people to grow up in, develop an
understanding of the world and themselves, critically understand media and infor-
mation, and learn to make decisions.”*°*

97 OECD, Assessing potential future Artificial Intelligence Risks, Benefits and Policy Imperatives, OECD
Artificial Intelligence Papers No. 27, November 2024, https://www.oecd.org/content/dam/oecd/en/
publications/reports/2024/11/assessing-potential-future-artificial-intelligence-risks-benefits-and-poli-
cy-imperatives_8a491447/3f4e3dfb-en.pdf, p. 36.

98 OECD Guidelines for Multinational Enterprises on Responsible Business Conduct (MNE Guidlines), 2023,
https://www.oecd.org/content/dam/oecd/en/publications/reports/2023/06/oecd-guidelines-for-multi-
national-enterprises-on-responsible-business-conduct_a0b49990/81f92357-en.pdf

99 Ibid., No. 115.

100 Recommendation on Children in the Digital Environment, OECD/LEGAL/0389, 2012 (updated 2021),
https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0389

101 Guidelines for Digital Service Providers, 2021, https://legalinstruments.oecd.org/public/
doc/272/5803627d-b49b-4894-8dbe-35f67fd10007.pdf

102 UNESCO, Recommendation on the Ethics of Artificial Intelligence, 2022, https://unesdoc.unesco.org/
ark:/48223/pf0000381137; the German UNESCO Commission has published a German version: Deut-
sche UNESCO-Kommission, UNESCO-Empfehlung zur Ethik der Kiinstlichen Intelligenz (K1), 2023, https://
www.unesco.de/assets/dokumente/Deutsche_ UNESCO-Kommission/02_Publikationen/Publikation
UNESCO-Empfehlung_zur_Ethik_der_K%C3%BCnstlichen_Intelligenz.pdf

103 See the reports of five regional workshops (Bangkok, Cape Town, Helsinki, New York, Sdo Paulo),
UNESCO, Al for children: Workshop Reports, 2020, https://www.unicef.org/innocenti/documents/ai-chil-
dren-workshop-reports

104 UNESCO, Recommendation on the Ethics of Artificial Intelligence, 2022, p. 7.
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In outlining the foundational values, UNESCO explicitly identifies children as a particularly
vulnerable group:

“Persons may interact with Al systems throughout their life cycle and receive assis-
tance from them, such as care for vulnerable people or people in vulnerable situa-
tions, including but not limited to children, older persons, persons with disabilities
or the jll.”1%*

Among the core ethical principles for Al governance, the Recommendation lists proportio-
nality and harm prevention, safety and security, fairness and non-discrimination, sustai-
nability, the right to privacy and data protection, human oversight and decision-making,
transparency and explainability, accountability, awareness and competencies, and inclu-
sive, collaborative governance involving all stakeholders.

The concretisation of this last principle, inclusive governance, is especially noteworthy, as
it explicitly includes the perspectives of young people and children:

“Participation of different stakeholders throughout the Al system life cycle is
necessary for inclusive approaches to Al governance, enabling the benefits to be
shared by all, and to contribute to sustainable development. Stakeholders include
but are not limited to governments, intergovernmental organizations, the techni-
cal community, civil society, researchers and academia, media, education, policy-
makers, private sector companies, human rights institutions and equality bodies,
anti-discrimination monitoring bodies, and groups for youth and children.”*°¢

In its second part, the Recommendation formulates policy guidance across a range of
sectors. Under “Education and Research,” it explicitly calls for literacy building initiatives
that highlight the relevance of Al to children’s rights:

“Member States should promote general awareness programmes about Al
developments, including on data and the opportunities and challenges brought
about by Al technologies, the impact of Al systems on human rights and their
implications, including children’s rights. These programmes should be accessible
to non-technical as well as technical groups.”°”

Children are also prominently referenced in the policy areas “Health and Social Well-
being”.1°® The Recommendation’s breadth becomes particularly clear in its discussion of
risks related to anthropomorphising bots and robots.'°® Here, the Recommendation also
urges research into “the effects of long-term interaction of people with Al systems, paying
particular attention to the psychological and cognitive impact that these systems can have
on children and young people”. In addition, the Recommendation stresses the importance
of participation:

“Member States, as well as all stakeholders, should put in place mechanisms to
meaningfully engage children and young people in conversations, debates and
decision-making with regard to the impact of Al systems on their lives and futu-
res.”0

Overall, the UNESCO Recommendation treats children’s rights as an integral ethical consi-
deration in Al governance. Children’s perspectives were explicitly included during the
drafting process.

105 Ibid., p. 9.

106 Ibid., p. 14.
107 Ibid., p. 23.
108 Ibid., p. 26.
109 Ibid., p. 27.
110 Ibid., p. 27
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3.3 G7 Hiroshima Al Policy Framework

The Hiroshima Al Process, initiated by the G7 in 2023, aims to coordinate ongoing national
and supranational efforts in Al governance. Its two central outputs are the International
Guiding Principles for Organizations Developing Advanced Al Systems!!! and the Inter-
national Code of Conduct for Organizations Developing Advanced Al Systems!2, Both
documents draw on the OECD Al Principles and recommend general risk management
measures. However, they neither define the underlying concept of risk nor mentions chil-
dren, or vulnerable groups in general, as populations requiring specific considerations
when it comes to designing Al systems. Only in relation to research and development does
the Code of Conduct identify the protection of vulnerable groups like children as a priority.
Available information indicates that children, adolescents, and institutions representing
their interests did not participate in the development of the principles or the Code.

3.4 Council of Europe Framework Convention on Artificial Intelligence

On 5 September 2024, the CoE’s Committee of Ministers adopted the “Council of Europe
Framework Convention on Artificial Intelligence, Human Rights, Democracy and the Rule of
Law”.> As an international law treaty, it is binding on its signatories, which must imple-
ment its obligations through national measures or develop supranational coordination
mechanisms. As the Convention is open for signature by non-Member States and orga-
nisations as well, its reach is not limited to the Council of Europe’s members geographic
area.'* The preamble explicitly references the guarantees contained in the CRC.

Unlike the Al Act, the Convention does not regulate specific areas of Al practices or use
cases. Instead, it formulates universal principles for all Al systems with implications for
fundamental rights.!*> As a framework convention, the treaty primarily sets out objectives
and universal principles of Al governance that focus on the ethical and social dimensions.
Across the Al lifecycle, the Convention requires the safeguarding of human dignity, auto-
nomy, accountability for rights-related harms, democracy, the rule of law, non-discrimi-
nation, privacy and data protection, and technical reliability. Where these principles are
infringed upon, states must ensure access to remedies and effective legal protection.

With regard to its implementation, the Convention requires the establishment of risk-
assessment procedures and mitigation measures. Particularly notable is the methodology
developed by the Council of Europe’s Committee on Artificial Intelligence (CAl): the risk
and impact assessment of Al systems from the point of view of human rights, democracy
and the rule of law (“HUDERIA”).1*¢ The Convention expressly mandates that risk assess-
ments and rights-impact analyses take into account the specific needs and vulnerabilities
of children and persons with disabilities.

111 Hiroshima Process International Guiding Principles for Organizations Developing Advanced Al systems,
https://ec.europa.eu/newsroom/dae/redirection/document/99643

112 Hiroshima Process International Code of Conduct for Organizations Developing Advanced Al Systems,
https://ec.europa.eu/newsroom/dae/redirection/document/99641

113 Council of Europe Framework Convention on Artificial Intelligence and Human Rights, Democracy and the
Rule of Law, Council of Europe Treaty Series — No. 225, https://rm.coe.int/1680afae3c

114 The current list of Parties can be found at https://www.coe.int/en/web/conventions/full-list?modu-
le=signatures-by-treaty&treatynum=225; for example, the European Commission has also signed the
Framework Convention.

115 On further differences see also Ziller, CERIDAP 2024, 202.

116 Council of Europe/CAI, Methodology for the risk and impact assessment of artificial intelligence sys-
tems from the point of view of human rights, democracy and the rule of law (HUDERIA Methodology),
CAI(2024)16rev2, 28.11.2024, https://rm.coe.int/cai-2024-16rev2-methodology-for-the-risk-and-im-
pact-assessment-of-arti/1680b2a09f
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Article 18 — Rights of persons with disabilities and of children

“Each Party shall, in accordance with its domestic law and applicable international
obligations, take due account of any specific needs and vulnerabilities in relation to
respect for the rights of persons with disabilities and of children.”

Article 20 commits signatories to ensuring adequate digital-literacy education “for all
segments of the population”. The Explanatory Report clarifies that this applies particu-
larly to children, who must be able to use and understand digital media and Al regardless
of socio-economic background®, including the capabilities and limits of Al, its sociocul-
tural and socio-technical dimensions, and the perspectives of those who may be disad-
vantaged by Al systems.!18

For the implementation of the Convention, each Party has to designate a responsible
authority, and two years after signature, each must submit a national implementation
report. Compliance is monitored by the Conference of the Parties.

4. Children’s Rights as a (Still Underdeveloped) Perspective
in Global Al Governance

At present, several parallel pathways of global governance initiatives can be observed. In
some cases, their starting points, objectives, and foundational principles are comparable;
in others, the initiatives build on or explicitly reference each other. Yet given the non-
binding nature of most governance instruments, their limited impact, particularly at the
level of individual states, becomes clear.!” States generally have an interest in pursuing
national regulatory approaches in order to secure potential market or competitive advan-
tages through the design (or absence) of domestic legal frameworks.?°

The overview of how children, children’s rights, and children’s perspectives are integ-
rated into major Al governance initiatives shows that the UNESCO Recommendation on
the Ethics of Artificial Intelligence and the Council of Europe’s Framework Convention on
Artificial Intelligence are the two instruments that most substantively address issues of
protection, empowerment, and participation. At the same time, however, the concrete
requirements arising from the mandatory consideration of children’s rights in the regu-
lation and design of Al systems — requirements grounded in the UN Convention on the
Rights of the Child — remain under-specified. For the non-binding UNESCO Recommenda-
tion, whose focus is primarily on identifying risks and practical challenges at the project
level'?, this is tolerable.

Within the binding Framework Convention of the Council of Europe, however, significantly
more interpretive work and detailed implementation guidance is needed. The human
rights-specific orientation of the HUDERIA methodology mentioned above can serve as
an institutional vehicle for such efforts. Importantly, child-specific considerations do not
need to be reinvented from scratch for the purposes of risk assessment, rights-balancing,

117 Council of Europe, Explanatory Report to the Council of Europe Framework Convention on Artificial
Intelligence and Human Rights, Democracy and the Rule of Law, 2024, https://rm.coe.int/1680afae67,
marginal number 122.

118 Ibid., para. 12.

119 In the same vein, Council of Europe, Legal Frameworks that Address Al in the Context of Children’s
Rights.

120 Cf. Roberts et al., International Affairs 2024, 1275 (1279). In addition, uncertainty about emerging risks
can lead to regulatory hesitation, cf. Morley et al., Al & Society 2023, 411.

121 See, for example, the projects in the field of Al and the Futures of Learning, https://www.unesco.org/
en/digital-education/ai-future-learning, as well as the activities of the Global Al Ethics and Governance
Observatory, https://www.unesco.org/ethics-ai/en
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or the design of mitigation measures. A range of existing concepts!??, methodologies'?,
and participatory approaches®?* already provide guidance on how children’s perspectives
and children’s rights can be systematically incorporated into the design and governance
of Al systems.

122 Cf. UNICEF, Policy guidance on Al for children, Version 2.0, Recommendations for building Al policies and
systems that uphold child rights, 2021, https://www.unicef.org/innocenti/reports/policy-guidance-ai-
children; Fedele et al., Computer Law & Security Review 2024, 105986; 5Rights Foundation, Children’s
Rights and Al Oversight, 2021.

123 Cf. the Designing for Children’s Rights Guide of the D4CR Association, https://d4cr.org/design-
guide; another approach is presented by Kurian, Contemporary Issues in Early Childhood 2023,
14639491231206004.See also the participatory workshops of the JRC, European Commission — Joint
Research Centre, Artificial intelligence and the rights of the child, 2022, p. 35.

124 See, for example, the participatory approach of the Scottish Children’s Parliament in cooperation with
the Scottish Al Alliance and the Alan Turing Institute, Exploring Children’s Rights and Al, https://www.
childrensparliament.org.uk/our-work/exploring-childrens-rights-and-ai/
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lll. Potentials of the Al Act to Advance the
Implementation of Children’s Rights

The overview of the Al Act’s regulatory approaches and governance structures, together
with the analysis of children’s rights references in global Al governance, demonstrates
that the integration of children’s rights into the regulation and design of Al systems
remains insufficient. The next step of this report identifies the concrete ways in which the
Al Act relates to children’s rights: Where, and in what form, does the Regulation explicitly
incorporate the specific needs of children into system design or regulatory perspectives?
Which use cases have particular relevance for children’s everyday environments? And
through which concepts or legal standards might children’s rights considerations at least
indirectly shape the implementation of the Al Act?

This report does not aim to deliver a full evaluation of the Regulation in terms of its compli-
ance with children’s rights guarantees.'* Instead, it focuses on provisions and legal terms
that may serve as specific gateways for integrating and operationalising children’s rights
in the Regulation’s implementation. These provisions serve as potential entry points and
contextual anchors for developing advocacy strategies (see Chapter 4).

Fundamentally, and this is undisputed, by aiming at “ensuring a high level of protection of
health, safety, fundamental rights enshrined in the Charter[...] against the harmful effects
of Al systems” (Art. 1(1) AlA), the Al Act incorporates children’s rights guarantees by invo-
king Article 24 Charter of Fundamental Rights of the European Union (CFR).

Article 24 CFR - Rights of the Child

(1) Children shall have the right to such protection and care as is necessary for
their well-being. They may express their views freely. Such views shall be taken
into consideration on matters which concern them in accordance with their age and
maturity.

(2) In all actions relating to children, whether taken by public authorities or private
institutions, the child’s best interests must be a primary consideration. |[...]

Article 24 CFR is widely understood as a fundamental right containing both negative and
positive dimensions, grounded in the UN Convention on the Rights of the Child (CRC), and
to be interpreted in light of that Convention.'?¢ Consequently, the reference to the protec-
tion of fundamental rights in the Al Act necessarily includes the protection of children’s
rights in the sense of the CRC. Article 1(1) AlA therefore forms the normative basis for the
mandatory consideration of children’s rights during the interpretation, concretisation, and
implementation of the Regulation.

125 Inview of the extensive delegation of interpretation and concretisation of the Regulation’s requirements
to delegated acts, implementing acts, guidelines and standardisation procedures, this is currently large-
ly a hypothetical scenario; see Chapter 2.2.7.

126 Cf. Jarass, Grundrechtecharta (GrCH), Art. 24 para. 1.
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1. Overview of Children’s Rights References in the Al Act

Beyond this general incorporation of the CRC via the Charter’s fundamental rights guaran-
tees, the Regulation does not go further. In the binding operative text, neither the CRC nor
children’s specific rights are mentioned explicitly.

1.1 References in the Recitals

The legally non-binding recitals contain three explicit references to children’s rights.
Recital 9 refers to General Comment No. 25 of the UN Committee on the Rights of the Child:

Recital 9 AIA

“[...] Furthermore, the obligations placed on various operators involved in the Al
value chain under this Regulation should apply without prejudice to national law,
in compliance with Union law [...]. For example, national labour law and law on the
protection of minors, namely persons below the age of 18, taking into account the
UNCRC General Comment No. 25 (2021) on children’s rights in relation to the
digital environment, insofar as they are not specific to Al systems and pursue
other legitimate public interest objectives, should not be affected by this Regu-
lation.”

This recital is problematic insofar as it refers to General Comment No. 25 not as a basis
for embedding children’s rights into the Al Act, but as an example of national rules in the
area of the protection of minors that remain outside the Act’s scope. At first glance, this
suggests that implementing the UNCRC would be primarily a matter for national law rather
than the Al Act itself.

A clearer statement can be seen in recital 28, which explicitly affirms that children’s rights
are part of the Charter’s fundamental rights:

Recital 28 AIA

“Aside from the many beneficial uses of Al, it can also be misused and provide
novel and powerful tools for manipulative, exploitative and social control practi-
ces. Such practices are particularly harmful and abusive and should be prohibited
because they contradict Union values of respect for human dignity, freedom, equa-
lity, democracy and the rule of law and fundamental rights enshrined in the Char-
ter, including the right to non-discrimination, to data protection and to privacy and
the rights of the child.”

And even more explicit is recital 48, which addresses fundamental rights standards for
classifying high-risk Al Systems:

Recital 48 AIA

“The extent of the adverse impact caused by the Al system on the fundamen-

tal rights protected by the Charter is of particular relevance when classifying an
Al system as high risk. Those rights include the right to human dignity, respect
for private and family life, protection of personal data, freedom of expression and
information, freedom of assembly and of association, the right to non-discrimi-
nation, the right to education, consumer protection, workers’ rights, the rights of
persons with disabilities, gender equality, intellectual property rights, the right
to an effective remedy and to a fair trial, the right of defence and the presumpti-
on of innocence, and the right to good administration. In addition to those rights,
it is important to highlight the fact that children have specific rights as enshri-
ned in Article 24 of the Charter and in the United Nations Convention on the Rights
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of the Child, further developed in the UNCRC General Comment No. 25 as regards
the digital environment, both of which require consideration of the children’s vul-
nerabilities and provision of such protection and care as necessary for their well-
being.”

Both these recitals support the interpretation outlined above: children’s rights are an inte-
gral part of the Charter and therefore fall within the Al Act’s protective purpose. Recital 48
makes unmistakably clear that the legislator recognises children as a particularly vulne-
rable group and that children’s specific rights apply in addition to the Charter’s general
fundamental-rights guarantees. Accordingly, the protection of children and their rights
must receive special attention during implementation of the Regulation.

Several other recitals refer to potential discrimination against groups, including based
on age (recitals 32, 54, 56, 57, 58).!” However, the age-based references do not engage
the UNCRC’s non-discrimination principle in Article 2, which does not include age as a
protected characteristic. The protected grounds of discrimination there include ethni-
city, skin colour, sex, language, religion, political or other opinions, national, ethnic or
social origin, property, disability, birth, or any other status of the child, their parents, or
their guardian. If age-based distinctions were covered, the very existence of child specific
rights would itself constitute discrimination. Thus, these discrimination clauses in the Al
Act cannot be understood as child rights specific norms, but instead reflect the general
principle of equality.

From a children’s rights perspective, recital 20 is also notable. It highlights the promo-
tion of Al literacy measures and public awareness about the benefits, risks, safeguards,
rights, and obligations associated with Al systems. This dimension of empowerment is
central to the implementation of children’s rights. Unfortunately, the binding articles of
the Regulation do not include a corresponding mandate for any authority to establish Al
literacy measures for the public or young people specifically. At best, Article 66(f) AIA
can be seen as an implicit mandate, as the Al Board should “support the Commission in
promoting Al literacy, public awareness and understanding of the benefits, risks, safegu-
ards and rights and obligations in relation to the use of Al systems”. Yet the Commission
is never expressly tasked or empowered to do so.

1.2 Connections to Children Lifeworlds

Although the binding provisions of the Al Act contain no explicit references to children’s
rights, several prohibited Al practices and high-risk use cases nonetheless intersect with
the lifeworlds of children.

1.2.1 Exceptions to the Prohibition on Real-Time Remote Biometric Identification in
Certain Criminal Offences

Article 5(1)(h)(iii) AIA provides an exception to the general prohibition on real time remote
biometric identification systems in public spaces where the use of such systems is neces-
sary for “the localisation or identification of a person suspected of having committed a
criminal offence, for the purpose of conducting a criminal investigation or prosecution or
executing a criminal penalty for offences referred to in Annex Il [...].” Among the offences
Annex Il lists are, inter alia, “sexual exploitation of children, and child pornography”.
Thus, for the purpose of investigating or prosecuting perpetrators of child sexual abuse
and offences against the sexual self-determination of children, the Al Act exceptionally
permits practices that are otherwise broadly prohibited. Through this exception, the
Regulation provides particular protection to children’s rights to protection against sexual
abuse (Art. 34, 19 CRC) and sexual exploitation (Art. 34 CRC).

127 On the problem that bias in Al models may fall outside traditional anti-discrimination grounds, see
Ruschemeier in Martini/Wendehorst, KI-VO, Art. 6 para. 107. See also Legner, RDi 2024, 426.
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1.2.2 Child Related High-Risk Al Use Cases

Al systems fall under Article 6(1) AIA as high-risk when the system itself is covered by
one of the legislative acts listed in Annex | or when it constitutes a safety component
of a product covered by such legislation (see Chapter 2.2.3). One of the harmonisation
instruments listed in Annex | is the Toy Safety Directive.’?® Under that Directive, toys are
“products designed or intended, whether or not exclusively, for use in play by children
under 14 years of age”. However, Article 2(1) subpara. 2 Toy Safety Directive, in conjunc-
tion with Annex I no. 15, explicitly excludes “interactive software, intended for leisure and
entertainment, such as computer games, and their storage media”. Since software offe-
rings are not classified as products but as services under EU law, Annex | primarily covers
physical products that incorporate an Al component, such as smart dolls.

As Article 6(1) AIA applies to “safety components of a product”, Al systems embedded in
toys do not fall under Annex | no. 15 unless they perform safety functions. With regard to
Al systems designed for entertainment purposes, they typically do not constitute safety
components. In most conceivable cases, therefore, Al functionalities embedded in toys
will not meet the criteria for high-risk Al systems under Article 6(1) AlA.*?° Theoretically,
however, such Al systems could still fall under Article 6(2) AIA in conjunction with Annex
I, especially in cases that involve forms of emotion recognition (Annex I11(1)(c)).1° It
remains unclear, though, to what extent such classifications reflect a legislative intention
to protect children’s rights.

Article 6(2) AIA automatically classifies all Annex Il systems as high-risk. Annex Ill, too,
contains several use cases directly relevant to children’s everyday environments beyond
the mentioned emotion recognition cases. For instance, Annex Il No. 3(b), (c), and (d) list
Al systems used in educational and vocational training: systems for assessing learning
performance, evaluating educational outcome, and monitoring examinations, especially
in relation to pupils and students??*. The legislator assumes that such systems may carry
a high potential for significant infringements of fundamental rights, particularly if poorly
designed (recital 35). To classify an Al system under these headings, it is sufficient that
the provider designates it for one of these purposes.

However, Article 6(3) AlA introduces exceptions where a system “does not pose a signifi-
cant risk of harm to the health, safety or fundamental rights of natural persons”. Conver-
sely, only Al systems that factually do pose such significant risks will be classified as
high-risk. This threshold is met when the system significantly influences the outcome of
decision-making (Article 6(3) AIA, reverse inference).

This primarily concerns hybrid decision-making architectures*?, in which Al — depending
on its design — may have varying degrees of influence on the final decision.*** In light of
the incorporation of children’s rights under the fundamental rights clause (see introduc-
tion to Chapter 3.1; see also Chapter 3.2.2), a particularly strict standard must be applied
in assessing risks. With regard to adults, e.g., in vocational training contexts, the Al Act
would afford a wider margin of appreciation than with regard to minors. In practice, given

128 Directive 2009/48/EC of the European Parliament and of the Council of 18 June 2009 on the safety of
toys, OJ L 170, 30.6.2009, pp. 1-37.

129 Cf. Ruschemeier in Martini/Wendehorst, KI-VO, Art. 6 para. 60.

130 Cf., for example, a smart doll with emotion-recognition functions used in a research project, Espinosa-
Aranda et al., Symmetry 2018, 387.these applications have been mostly confined to powerful Graphic
Processing Units (GPUs

131 Interestingly, the English version does not speak of “pupils” (Schiiler*innen) but of “students” and thus,
in terms of wording, clearly goes beyond the German version, as it also includes university students. Cf.
Ruschemeier in Martini/Wendehorst, KI-VO, Annex Ill para. 39.

132 Schmees, Rechtsschutz durch Entscheidungsarchitekturen, 2024, p. 80.

133 Overview of risks of automated decision-making in education (“AIEd”) in von Struensee, SSRN Journal
2021.
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the numerous children’s rights affected by intrusive surveillance, monitoring, control,
and evaluation in educational settings, such systems must typically be classified as high-
risk Al systems given the strict assessment.’> This child rights sensitive assessment,
however, is not explicitly stated in the Regulation, but must be recognised and applied by
the provider who conducts the system’s classification.

A comparable interpretation applies to Al systems used in migration and asylum contexts
(Annex Il no. 7). Where significant interferences with fundamental rights arise, e.g.,
through lie detectors, risk-assessment tools, or automated systems for evidence evalu-
ation in migration or asylum procedures, the assessment must be stricter for minors,
pursuant to the guarantees of the CRC (Art. 22, 8, 12(2) CRC). Consequently, Al systems
must generally be classified as high-risk Al systems in this area of application whenever
children are affected. The scope of the exception in Article 6(3) AlA shrinks accordingly, as
long as providers incorporate children’s rights into their risk assessments.

2. Children’s Rights Gateways in the Regulation

The absence of explicit children’s rights provisions in the binding articles of the Al Act and
the limited number of high-risk use cases relevant for children are not the Regulation’s
only points of connection to children’s rights. Several provisions refer to particular vulne-
rabilities of specific groups based on distinct characteristics — including age. In many
places, the Al Act refers to risks to “health, safety or fundamental rights” as criteria for
classification, assessment, or balancing. With regard to implementing children’s rights,
such age-related vulnerabilities and due dilligence obligations, together with the consi-
deration of risks to health, safety or fundamental rights, operate as proxies for children’s
rights guarantees specifically.

2.1 Vulnerability or Protection Needs of Groups Based on Age

The Al Act contains two provisions addressing situations in which particularly vulne-
rable or protection dependent groups are affected: First, Article 5(1)(b) AIA prohibits “the
placing on the market, the putting into service or the use of an Al system that exploits any
of the vulnerabilities of a natural person or a specific group of persons due to their age,
disability or a specific social or economic situation, with the objective, or the effect, of
materially distorting the behaviour of that person or a person belonging to that group in
a manner that causes or is reasonably likely to cause that person or another person signi-
ficant harm”. Children fall within the vulnerable groups referred to by the characteristic
of age. Because their capacities are not yet fully developed, they are more susceptible to
the types of manipulative practices addressed by the prohibition.*** Where young people
are unable to recognise the influence of Al systems on their behaviour or decisions, they
appear particularly vulnerable. Such interference with children’s right to autonomy cons-
titutes a specific harm that the provision seeks to prevent.

However, the prohibition also requires a high likelihood of manipulation success or signi-
ficant harm to either the person concerned or another person. From a children’s rights
perspective, also less likely or less infringing manipulations would fall under the right
to be protected against (economic or otherwise) exploitation. Here, the Al Act’s wording
seems to provide less protection than the CRC calls for. A children’s rights sensible inter-
pretation could mitigate this gap. In addition to age-related vulnerabilities, which can also
apply to older persons, other vulnerable groups may include persons with disabilities or
individuals with low or limited formal education.?>¢

134 Cf. Su/Yang, Computers and Education: Artificial Intelligence 2022, 100049.
135 Cf. Heinze/Engel, KIR 2025, 19 (25).
136 Wendehorst in Martini/Wendehorst, KI-VO, Art. 5 para. 53 ff.
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Another provision appears in the context of requirement for Al regulatory sandboxes.
Article 60(4)(g) AIA requires that real world testing is permitted only if, among other
things, “the subjects of the testing in real world conditions who are persons belonging to
vulnerable groups due to their age or disability, are appropriately protected”. This again
highlights that vulnerable groups require protective measures exceeding the general safe-
guards for other participants (Art. 58(4) AlA; see also recital 141).

Less a separate legal category than a factor influencing standards of assessment, Article
7(3)(f) AIA provides that, when adding new high-risk use cases to Annex Ill, the Commis-
sion must consider “the potential extent of such harm or such adverse impact, in parti-
cular in terms of its intensity and its ability to affect multiple persons or to disproportio-
nately affect a particular group of persons”. Age is an explicitly mentioned criterion that
can increase such vulnerability. Article 79(2) AIA similarly requires market surveillance
authorities to pay particular attention to risks facing vulnerable groups when assessing
potential threats to fundamental rights, though age is not expressly listed there.

Recital 132 also notes the need for special safeguards regarding vulnerable groups. For
Al systems with limited risks that interact with natural persons (Art. 50(1) AlA), providers
must take into account “the characteristics of natural persons belonging to vulnerable
groups due to their age or disability” when implementing transparency requirements. This
implies that Al systems (intended for)!*” interacting with children must use age appro-
priate forms of disclosure.

The applicability of the exception to the transparency obligations must likewise be
interpreted in light of children’s protection needs: Where the obligation does not apply
because the use of an Al system is “obvious from the point of view of a natural person who
is reasonably well-informed, observant and circumspect”, the standard of “obviousness”
must be adjusted for age.'*® What might be clear to an adult or to an adolescent cannot
be assumed to be clear to a child. Providers may therefore be required to provide specific
transparency measures for younger users, even where the interaction would be obvious
for adults. However, unlike the Digital Services Act (Art. 14(3) DSA) the Al Act does not
contain an explicit requirement for age appropriate information.

2.2 Reference to Risks for Health, Safety or Fundamental Rights

A further and very broad gateway for integrating children’s rights guarantees into the
Al Act is the Regulation’s frequent reference to risks for or harms of fundamental rights
arising from the use of an Al system or model. Often this reference appears in the combined
formula of risks to “health, safety or fundamental rights”, which functions as a catch-all
set of protected interests.!* These categories overlap, including with respect to the right
to life and physical integrity (Art. 2(1), 3(1), 35(2) CFR) as well as the right to security (Art.
6 CFR).140

Across numerous provisions, the reference to “fundamental rights” or to “health, safety
or fundamental rights” serves as an assessment standard for classification, evaluation,
and balancing.

137 The Al system must be intended to interact with children; for systems not designed for direct interac-
tion with minors, actual use by children is irrelevant, cf. Martini in Martini/Wendehorst, KI-VO, Art. 50
para. 48.

138 In this direction also Martini in Martini/Wendehorst, KI-VO, Art. 50 para. 52.
139 Martini in Martini/Wendehorst, KI-VO, Art. 14 marginal number 59.
140 Martini in Martini/Wendehorst, KI-VO, Art. 14 marginal number 59.
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Table 5 Obligations to Conduct Fundamental Rights Assessments and Balancing

Fundamental rights assessment Provision Actor
Declassification of an Al system as high-risk where it poses no | Art. 6(3) Commis-
significant risk of harm to health, safety or fundamental rights. sion
Adoption of delegated acts introducing additional exceptions to | Art. 6(6) Commis-
high-risk classification where systems pose no significant risks sion

to health, safety or fundamental rights; the “overall level of pro- | Art. 6(8)

tection” in these areas must not be reduced.

Adoption of delegated acts removing conditions for exemptions | Art. 6(7) Commis-
of high-risk classifications where needed to maintain the level sion

of protection for health, safety or fundamental rights. Art. 6(8)

Adoption of delegated acts modifying Annex Il (high-risk use Commis-
cases): sion
New use cases must involve risks of harm to health and safety, | Art. 7@)b

or an adverse impact on fundamental rights, comparable to tho-

se already listed.

The Commission must consider whether Al use has previous- Art.72) e

ly harmed health or safety or adversely affected fundamental

rights.

The Commission must consider the reversibility of Al outcomes; | Art. 7(2) |

outcomes adversely affecting health, safety, or fundamental

rights are not deemed easily reversible.

Use cases may be deleted only if they “no longer pose any sig- | Art. 7(3) b

nificant risks to fundamental rights, health or safety”; deletion

must not lower the overall level of protection under Union law.

Implementation of risk management systems (Art. 9), including | Art. 9(2) a Provider
identification and analysis of the known and reasonably fore-

seeable risks to health, safety or fundamental rights.

Data governance (Art. 10), including investigations into “possi- | Art. 10(2) f Provider
ble biases that are likely to affect the health and safety of per-

sons, have a negative impact on fundamental rights or lead to

discrimination prohibited under Union”.

Exceptional processing of sensitive personal data in the context | Art. 10(5) Provider
of data governance, subject to “appropriate safeguards for the

fundamental rights and freedoms of natural persons”.

Technical documentation (Art. 11), requiring details on monitor- | Art. 11(1) in con- | Provider
ing, functionality, and control of the Al system, including “fore- | junction with No.

seeable unintended outcomes and sources of risks to health 3 Annex IV

and safety, fundamental rights and discrimination”.

Instructions for use, describing performance limits and foresee- | Art. 13(3) b iii) Provider
able misuse “which may lead to risks to the health and safety or

fundamental rights”.

Human oversight’s aim to prevent or minimise the risks to Art. 14(2) Provider
health, safety or fundamental rights that may emerge.

Fundamental-rights impact assessments (FRIAs) by primarily Art. 27(1) Specific
public entities, assessing the system’s impact on fundamental Providers
rights.

Suspension or withdrawal of a notified body’s designation Art.36(7) e Notifying
where necessary “to avoid a potential risk to health, safety or Authority

fundamental rights”.
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Confirmation by the notifying authority that suspended or lim- | Art. 36(8) a Notifying
ited certificates present “no risk to health, safety or fundamen- Authority
tal rights”. Art.36(9) a
Development of harmonised standards (Art. 40), requiring con- | Art. 40(3) Actors in
sideration existing international standards in the field of Al that Standardi-
are consistent with Union values, fundamental rights and inter- sation Pro-
ests. cedures
Review of harmonised standards to ensure they adequately Art. 41(1) a iii) Commis-
address fundamental rights concerns. sion
Adoption of delegated acts amending conformity assessment Art. 43(6) Commis-
requirements (Art. 43) based on the ability of internal control sion
mechanisms “in preventing or minimising the risks to health
and safety and protection of fundamental rights posed by such
systems”.
Compilation and updating of registration information (Art. 49), | Art. 49(3) in con- | Provider
including summaries of FRIA results. junction with
Section C No. 4
Annex VIII
Classification of GPAI models with systemic risk, based on Art. 52(1) in con- | Provider
“actual or reasonably foreseeable negative effects on public junction with
health, safety, public security, fundamental rights, or the soci- | Art. 51(1) ain
ety as a whole”. conjunction with
Art. 3 No. 65
Establishment of Al regulatory sandboxes, where competent Art. 57(6) Competent
authorities provide guidance, oversight, and support to identify national
risks, “in particular to fundamental rights, health and safety”. authority
Oversight of sandboxes requiring authorities to take mitigation | Art. 57(11) Competent
measures where “significant risks to health and safety and fun- national
damental rights” arise. authority
Support for tools and infrastructures enabling testing, bench- Art.58(2)i Al regula-
marking, evaluation, and explanation of Al systems, includ- tory sand-
ing risk mitigation measures “to mitigate risks to fundamental box
rights and society at large”.
Approval of real world testing only where agreements explicitly | Art. 58(4) Competent
include safeguards to protect “fundamental rights, health and national
safety”. authority
Al regula-
tory sand-
box
Assessments of whether Al systems carry “risks to the health or | Art. 79(1) Market
safety, or to fundamental rights, of persons™. surveillan-
ce autho-
rity
Exercise of the right to obtain an explanation'*! of an individual | Art. 86(1) Person
decision by a high-risk Al system where a person considers an affected
Al system “to have an adverse impact on their health, safety or
fundamental rights*.
Submission of proposals to amend the Regulation, taking into | Art. 112(10) Commis-
account the “effect of Al systems on health and safety, and on sion

fundamental rights”.

141 See Hornung, DuD 2024, 507.
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This extensive list shows that the Al Act delegates a vast number of open-ended classifica-
tion, evaluation, and balancing tasks to various actors without providing detailed criteria
for how these assessments should be conducted.**? Providers of Al systems and Al models
thus face complex obligations to undertake fundamental rights assessments, impact
analyses, and balancing exercises, despite the absence of concrete regulatory guidance.
Adding to this challenge is the widespread lack of full model transparency: providers
themselves often have no complete insight into the internal reasoning processes of their
systems. They must nonetheless anticipate and assess the implications of this “black
box” on a wide spectrum of fundamental rights and freedoms affecting diverse indivi-
duals and groups.** Within these assessment processes, children’s rights guarantees
must necessarily be included.

Unlike in conventional product safety law where manufacturers can often predict probabi-
lities and severities of harms (e.g., breakage risks; compliance with technical thresholds)
Al systems are sociotechnical systems that may implicate a wide variety of fundamental
and children’s rights in quite different ways.'** Traditionally, private manufacturers of
products (including Al systems) have not been obligated to assess their products’ impacts
on the fundamental rights of third parties let alone on children’s rights. Imposing such
duties therefore presents a significant and unfamiliar challenge for many obligated
actors.’ For legal certainty and practical compliance, further specification and support
measures appear indispensable for the “compliance ecosystem” of the Regulation.

While the Al Act establishes various mechanisms of specification, harmonisation, and
standardisation (see Chapter 2.2.7), many of these processes are delegated to technical
standardisation bodies whose adequate expertise in assessing risks to fundamental
rights of sociotechnical systems has been questioned in parts of the academic litera-
ture.’® There is thus a theoretical risk that essential fundamental rights considerations —
including children’s rights dimensions — may not be reflected with the necessary breadth
and depth in the subsequent interpretive and standardisation processes.

3. Interim Conclusion: Challenges for a Child Rights Sensitive
Implementation of the Al Act

Although many children’s rights organisations had hoped for more explicit references to
children’s rights in the EU’s Al framework!’, the Al Act nonetheless pursues a high level of
protection for health, safety and the fundamental rights enshrined in the Charter. These
rights expressly include the rights of the child guaranteed by the UN CRC. Children’s rights
must therefore be integrated into all fundamental rights relevant classifications, assess-
ments, and balancing processes throughout the Regulation.

Children’s particular need for protection, as well as their evolving capacities, must be
taken into account with respect to a wide range of provider obligations. This applies, for
example, to the classification of an Al system or model within the Al Act’s risk categories;
to fundamental rights sensitive risk assessments and risk mitigation strategies within the
risk management system for high-risk Al systems; to data governance obligations; to the

142 For criticism see also Ebers, European Journal of Risk Regulation 2024, 1 (7 ff.).
143 See Almada/Radu, German Law Journal 2024, 646 (651 ff.)artificial intelligence (Al (with further referen-
ces); see also Chapter 2.2.7.

144 Orwat et al., NanoEthics 2024, 1 (11i.e. a risk-based approach. The most prominent example is the Euro-
pean Union’s Artificial Intelligence Act (Al Act).

145 On criticism of the operationalisation of fundamental-rights balancing within technical risk assessments,
see Novelli et al., Digital Society 2024, 1. On the potential weakening of the principle of human dignity,
see Orwat et al., NanoEthics 2024, 1 (11).

146 See above footnotes 75, 76.

147 See only van der Hof/Malgieri, leidenlawblog 2022, https://www.leidenlawblog.nl/articles/the-draft-ai-
act-and-children-room-for-improvement
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drafting of instructions for use by deployers; to fundamental rights impact assessments;
and to documentation and transparency duties. Moreover, the Al Act absolutely prohibits
Al practices that exploit children’s vulnerabilities (and entail more than minimal harm).

This generally positive conclusion is tempered by significant practical challenges. Many
central provider obligations that are formulated in vague and broad terms must be imple-
mented within a governance structure built on the logic of product safety law as well as
highly static risk categories.'*® Under this framework, the primary responsibility for risk
classification and risk assessment lies with the providers themselves (recital 93).1° Provi-
ders must therefore conduct complex fundamental rights analyses and balancing exer-
cises based on vague, hardly operationalisable criteria, often with respect to opaque
systems.!5°

This highlights that the regulatory approach, rooted in the New Legislative Framework and
designed primarily for ensuring product safety, is only partially transferable to contexts in
which immaterial, non-tangible risks have to be considered or even predominate.?** Infrin-
gements of fundamental and children’s rights that are regularly shaped by the broader
sociotechnical context of its deployment are hardly tangible, difficult to operationalise,
resistant to fixed thresholds, and extend well beyond the traditional technical parameters
at the heart of product safety law. Such risks are not naturally suited to being assessed
systematically and methodologically by risk assessment or conformity assessment
methods.

To address these gaps, concrete implementation guidelines, explanatory documents,
delegated and implementing acts and standardisation materials are essential; and the Al
Act indeed provides for many such instruments. Yet this delegation of specification and
concretisation tasks to third parties has elicited criticism, particularly where it is unclear
whether these actors will devote sufficient attention to fundamental and children’s rights
considerations in standardisation processes while at the same time addressing extensive
technical domains. Doubts also arise as to whether these bodies possess the necessary
expertise to evaluate fundamental rights risks in complex sociotechnical systems, invol-
ving numerous rights and freedoms, and whether their democratic legitimacy suffices for
decisions with such major consequences for implementation.!>?

148 In this respect, the Al Act’s obligations to assess and remedy risks, which depend on rigid risk catego-
ries, differ from the more flexible due-diligence obligations for providers of online platforms under the
DSA, cf. Helberger, Internet Policy Review 2023, 12(1), https://doi.org/10.14763/2023.1.1682

149 For criticism see also auch Vasel, EuZW 2024, 829; Kronke, NVwZ 2024, 529.

150 For systematic criticism (“model flaw”) of this approach, see Novelli et al., Digital Society 2024, 1 (9).
See also the structural critique in Ruschemeier in Martini/Wendehorst, KI-VO, Art. 6 para. 102 ff.

151 Ruschemeier in Martini/Wendehorst, KI-VO, Art. 6 para. 102 ff.; Gerdemann/Waobbeking in Martini/Wen-
dehorst, KI-VO, Art. 40 para. 30. Cf. Novelli et al., Digital Society 2024, 1.

152 Such criticism is voiced by Smuha et al., SSRN Journal 2021; Veale/Zuiderveen Borgesius, CRi 2021, 97.
On this and on criticism of how fundamental-rights risk assessments are distributed across many diffe-
rent actors, see Orwat et al., NanoEthics 2024, 1 (11).
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Another challenge emerges from the implicit nature of the Al Act’s child rights require-
ments. Because children’s rights are not expressly mentioned in the binding provisions,
their relevance remains largely “invisible”.*>> The obligation to consider children’s specific
needs and the guarantees of the CRC must therefore first be recognised, learned, and
internalised by all relevant actors.*>*

Many of the Act’s specification processes and implementation plans have already begun
and are currently being developed or debated. The implementation deadline for numerous
delegated specifications is 2" August 2026.'%° This timeline provides opportunities for
child rights advocacy and greater participation of child rights focused civil society actors,
as discussed in Chapter 4. However, even effective advocacy cannot alter the rigidity of
the Act’s risk category structure!®s: newly emerging risks or newly identified risk poten-
tials in child relevant contexts (e.g., self care applications, fitness apps, or conversational
assistants for users in distress) cannot be adequately regulated under the current frame-
work without an amendment of the Regulation itself.

153 Cf. Lindroos-Hovinheimo, European Law Blog 2023.

154 Cf. recital 165, which confines itself to the well-intentioned wish that “Providers and, as appropriate, de-
ployers of all Al systems, high-risk or not, and Al models should also be encouraged to apply on a volun-
tary basis additional requirements related, for example, to the elements of the Union’s Ethics Guidelines
for Trustworthy Al, environmental sustainability, Al literacy measures, inclusive and diverse design and
development of Al systems, including attention to vulnerable persons and accessibility to persons with
disability, stakeholders’ participation with the involvement, as appropriate, of relevant stakeholders
such as business and civil society organisations, academia, research organisations, trade unions and
consumer protection organisations in the design and development of Al systems, and diversity of the
development teams, including gender balance.”

155 Seein detail Article 113 Al Act; an exception are the practice guidelines for general-purpose Al models
under Article 56 Al Act, which must be available by 2 May 2025 and at the latest by 2 August 2025.

156 Ebers, European Journal of Risk Regulation 2024, 1 (9).
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IV. Advocacy Potential for Children’s Rights
Organisations

The analysis of the Al Act’s references to children’s rights has shown that substan-
tial support is needed to strengthen the systematic integration of children’s rights
throughout the Regulation’s implementation. Children’s particular needs as well as
their rights to protection, empowerment, and participation in digital contexts require
targeted advocacy and specialised expertise. This is especially vital where the Regu-
lation’s requirements are being concretised through guidance, codes of conduct,
standards, and guidelines — processes in which children’s rights considerations may
otherwise receive only marginal attention.

The Al Act’s multi-layered governance structure, involving diverse actors across diffe-
rent levels of authority, the numerous parallel processes of regulatory specification,
and the need to integrate child rights considerations into risk identification and risk
assessment for Al systems and models, create multiple entry points for advocacy. In
this context, advocacy is understood as the active representation of specific (often
marginalised) topics and perspectives.!*’

The following section outlines these advocacy opportunities along two dimensions:
the short-, medium-, and long-term objectives of child rights advocacy in the context
of the Al Act (4.1) and the relevant actors toward whom advocacy efforts should be
directed (4.2). Chapter 4.3 addresses the currently limited participation of young
people within the Al Act’s governance approaches and proposes avenues for greater
involvement. Chapter 4.4 briefly highlights possible fruitful partnerships within the
broader stakeholder network.

1. Advocacy Objectives for Strengthening the Consideration
of Children’s Rights in the Implementation of the Al Act

Effective advocacy strategies require clearly defined goals, with measures geared towards
achieving them. These objectives structure and prioritise the measures to be taken and
help identify practical pathways, including their sequencing and timing.

If the overarching aim is to ensure that children’s rights are better integrated into the
implementation of the Al Act, then advocacy must target those procedural and substan-
tive stages where the Regulation itself implies that children’s rights must be taken into
account. Relevant focal points include provider obligations, the regulatory specifications
to be developed through delegated and implementing acts and through standardisation
processes, the mechanisms of control and oversight (e.g., external conformity assess-
ments, supervision by Market Surveillance Authorities), and improvements to the Al Act’s
governance architecture. Against this backdrop, the child rights analysis of the Al Act
suggests five central advocacy objectives.

157 Almog-Bar/Schmid, Nonprofit and Voluntary Sector Quarterly 2014, 11 (14). On activities across multiple
advocacy levels and with different forms of action see also Earnest et al., Journal of General Internal
Medicine 2023, 208 (209).
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1.1 Advocacy Goal 1: Strengthening Provider Awareness of the Manda-
tory Integration of Children’s Rights in their Assessments and Clas-
sifications

The first major step toward improving the consideration of children’s needs and rights in
the development, design, testing, deployment, and monitoring of Al systems is to raise
awareness among providers of Al systems. Where such understanding is not yet esta-
blished within organisations, providers must be informed why and at which stages chil-
dren’s rights must form a part of risk assessments and fundamental rights evaluations.

It is crucial to demonstrate to providers that considering age specific vulnerabilities and
children’s rights guarantees may change the outcomes of their classifications and assess-
ments. Child rights sensitive assessments are not optional, nor merely examples of best
practice; they have immediate relevance for compliance and for determining whether a
system meets the legal obligations under the Al Act. Key obligations for providers that
require risk-related assessments and in which children’s rights must be integrated include,
in particular (see also Table 5 above):

— Determining whether the system falls under any of the prohibited Al practices under
Article 5

— Determining whether the system qualifies as a high risk Al system under Article 6
— Establishing a risk management system for high-risk Al systems (Art. 9)

e |dentifying and analysing known or reasonably foreseeable risks associated with the
intended use

e Assessing risks arising from intended use or reasonably foreseeable misuse
* Monitoring and assessing additional risks emerging post-market (Art. 72)

e Evaluating the suitability and effectiveness of planned or implemented risk mitiga-
tion measures

- Implementing data governance for high risk systems** (Art. 10), including:
¢ Reflection on conceptual decisions from the perspective of children’s rights
¢ Reviewing data sources and the data’s original collection purpose

e Evaluating data processing decisions (annotation, labelling, cleaning, enrichment,
aggregation)

e Reflective consideration when establishing assumptions, particularly with regard to
the information that is to be collected and presented with the data

e Evaluating the dataset’s availability, quantity, and suitability

e |dentifying possible distortions (bias) relevant to fundamental rights or potentials
for discrimination

e Reviewing the effectiveness of measures to detect, prevent and mitigate potential
distortions

e |dentifying relevant data gaps or deficiencies and ways to remedy them

e Establishing precautions for the exceptional processing of sensitive personal data

158 In detail Steinrotter/Markert, RDi 2024, 400.
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— Preparing technical documentation for high-risk Al systems (Art. 11)

— Designing and implementing human oversight measures*® (Art. 14) to minimise risks
of high-risk Al systems

— Conducting fundamental rights impact assessments for high-risk Al systems (Art. 27)

— Compiling and updating mandatory information for registrations of high-risk Al
systems (Art. 49(3))

— Classifying general-purpose Al models, including the identification of systemic risks
(Art. 51)

Highlighting the extent of these provider obligations and their linkages to children’s
rights can help illustrate the practical significance of embedding child-centred design
approaches (e.g., children’s rights by design'¢°, child-centred design, “digital safety
by design”'¢?) as a central compliance requirement. Providers may additionally view
the systematic integration of children’s rights as a strategic advantage in corporate
communications.

Given that providers are already in the process of operationalising the Regulation,
implementing this advocacy objective is time-sensitive. The earlier and more compre-
hensively providers are aware of the relevance of child rights perspectives in funda-
mental rights focused assessments and balancing processes, the more effectively
they can incorporate these considerations into their compliance practices.

1.2 Advocacy Goal 2: Embedding Children’s Rights Specific Elements in
Technical Standards, Guidelines and Delegated Acts

The second advocacy goal responds to the importance of delegated acts, technical stan-
dards and guidelines which further elaborate the Al Act’s often vague provisions. These
concretising instruments are key leverage points for strengthening the consideration of
children’s rights because they translate the Regulation’s indetermined obligations into
tangible, structured requirements that guide a wide range of providers. As shown above,
the Al Act relies on multiple forms of delegated regulatory elaborations, involving diffe-
rent responsible actors (see Chapter 2.2.7). As these delegated instruments will function
as important compliance benchmarks for providers and their Al systems, successful advo-
cacy on this level can have substantial impact. The aim would be to integrate child friendly
design principles, safeguards and requirements for child rights sensitive balancing into
these processes.

1.3 Advocacy Goal 3: Developing Frameworks and Methods for Child
Rights Sensitive Risk Assessments

On a higher strategic level one advocacy goal should be to establish a unified interpre-
tive framework for integrating children’s rights into all stages of the Al Act’s regulatory
concretisation. As different actors are simultaneously and rapidly tasked with drafting
and refining requirements under the Act, many involving structurally similar forms of risk
prediction, risk assessment and balancing, a coherent approach to incorporating chil-
dren’s rights considerations becomes necessary. Such a (meta) framework could provide
orientation and procedural guidance, supporting providers, standardisation bodies, noti-
fied bodies and market surveillance authorities alike.

159 On this Hetmank/Meinel, KIR 2024, 127.

160 Noller, Kinderrechte by Design: Kinderrechte und digitale Produkte, 2021, https://dossier.kinderrechte.
de/kinderrechte-by-design
161 OECD, Towards digital safety by design for children, 2024.
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The goal would be to develop a document that provides a cross-cutting framework for all
delegated elaboration processes, enabling the consistent integration of children’s rights
into all standardisation or specification steps. Such a framework could address questions
including: What specific guarantees arise from the CRC and General Comment No. 25?
How should these guarantees be systematically reflected in risk identification and assess-
ment? How should child rights impact assessments (CRIA) be designed and conducted?
How can children’s rights considerations be operationalised in classification processes
and in fundamental rights balancing? Are there clear thresholds or “red lines” in balan-
cing exercises where children’s rights carry decisive weight? How does the best interests
of the child principle affect system design and, in particular, risk mitigation measures?
What assumptions about children’s evolving capacities should providers adopt? How can
child rights relevant considerations and decisions be consistently and transparently docu-
mented?

Combined with the requirement that all risk management and data governance docu-
mentation as well as written fundamental rights impact assessments contain a specific
chapter dedicated to children’s rights, such a framework could significantly strengthen
the effective integration of children’s rights. The framework could also prescribe or recom-
mend methodological tools to, inter alia, determining the child’s best interests, opera-
tionalising participation rights or ensuring that providers foster Al literacy by offering
empowering information. Use cases and best practice examples would further support
knowledge transfer.

This framework does not need to be developed from scratch: structured child rights
frameworks and assessment models already exist in other domains.!¢> However, because
a widely accepted framework requires an interdisciplinary and inclusive approach, achie-
ving this advocacy goal appears feasible rather in the medium term.

1.4 Advocacy Goal 4: Establishing Child Rights Sensitive Oversight and
Supervision Mechanisms

To ensure the sustainable consideration of children’s rights in the implementation of the
Al Act, it is essential that supervisory and oversight authorities also conduct child rights
sensitive assessments and balancing exercises. Where this does not result automati-
cally from advocacy activities toward goals 1 to 3, children’s rights organisations should
promote explicit recognition of the obligation to integrate children’s rights at the level of
the competent authorities.

To foster systematic integration, organisations should advocate for the establishment of
specialised units within supervisory, oversight, and certification bodies dedicated to the
perspective of children’s rights. Appointing a child rights ombudsperson within relevant
institutions could also provide an improvement. Because this goal involves organisational
restructuring within authorities, it is necessarily rather a long-term advocacy objective.

162 Cf., for example, the results of UNICEF, Developing Global Guidance for Child Rights Impact Assessments
in Relation to the Digital Environment, April 2024, https://www.unicef.org/media/156046/file/Child%20
Rights%20Impact%20Assessments%20in%20Relation%20t0%20the%20Digital%20Environment.pdf;
the CRIA and CRIE templates of the European Network of Ombudspersons for Children (ENOC), https://
enoc.eu/what-we-do/annual-advocacy-areas/child-rights-impact-assessment/#:~:text=CRIA%20
and%20CRIE%20processes%20focus,other%20international%20human%20rights%20treaties; the
CRIA approach of the UK Digital Futures Commission, “Child Rights Impact Assessment — A tool to realise
children’s rights in the digital environment”, March 2021, https://digitalfuturescommission.org.uk/wp-
content/uploads/2021/03/CRIA-Report.pdf; or the “Jugend-Check” project of the FOV, https://jugend-
check.de/ueber-den-jugend-check/konzept/
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1.5 Advocacy Goal 5: Creating Forums for Child Rights Friendly Changes
to the Al Act and its Governance Structure

From a children’s rights perspective, the Al Act in its current form is inadequate. A long-
term advocacy objective must therefore be to reform the Regulation. It should be made
clear that the limited integration of children’s rights guarantees both during the legislative
process and in the ongoing processes of regulatory concretisation does not fulfil the legal
obligations arising from the CRC.

Topics and ideas for reform may include, inter alia, inserting explicit references to chil-
dren’s rights in the binding text of the Regulation (general incorporation of the CRC,
explicit recognition of the best interests principle and participation rights); ensuring
options for the flexible expansion of categories of high-risk Al systems in relation to chil-
dren’s rights; strengthening and broadening the scope of mandatory fundamental rights
impact assessments (Art. 29 AlA); creating incident reporting obligations for harms
with specific relevance to children or children’s rights; establishing child rights specific
delegated instruments (specifications, guidelines, harmonised standards); introducing
pathways for children’s rights organisations to file complaints with market surveillance
authorities or to notify providers of children’s rights related concerns. A further essential
element concerns the need to embed participatory procedures in the implementation of
the Al Act (see Chapter 4.3).

2. Advocacy Levels and Relevant Targets

To pursue the objectives identified in Chapter 4.1, the various actors designated under the
Al Act must be engaged to differing degrees. It is therefore useful to differentiate advo-
cacy targets according to the different actor categories. The following section structures
potential advocacy measures according to actors at the national level (4.2.1), those at the
European level (4.2.2), and relevant civil society actors. Research on advocacy consist-
ently shows that parallel activities tailored to the operational logics and practices of
distinct stakeholder groups tend to be most effective.'®®

2.1 National Actors as Advocacy Targets

At the Member State level, the primary actors involved in implementing the Al Act are
providers and deployers of Al systems, as well as industry and business associations
in which these providers are represented. On the regulatory side, the relevant actors
include designated market surveillance authorities, notifying authorities, and the notified
conformity assessment bodies that have been accredited for the evaluation of high-risk
Al systems. Moreover, national standardisation organisations can be important interme-
diaries, as they usually participate in the committees of European standardisation bodies.

A core element of advocacy activies on the national level is demonstrating practical entry
points for improving the consideration of children’s rights and raising awareness among
domestic actors about the child rights implications of risk classification and risk assess-
ment. Instruments include direct (though effortful) engagement with providers or their
relevat departments in each Member State, but also awareness building activities within
stakeholder forums, committees, conferences, workshops, and dialogues with experts.
Bilateral or multilateral initiatives for cooperation with providers may also be advanta-
geous. Chambers of commerce, professional chambers, guilds, and business associations
can serve as multipliers.

Online resources, policy papers, or guidance materials for providers and associations can
support such efforts. Useful formats include practical guidelines and case studies that

163 Almog-Bar/Schmid, Nonprofit and Voluntary Sector Quarterly 2014, 11 (23).
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highlight cognitive, social, and ethical risks of Al systems for children and relate these
to age specific developmental capacities. A “developmental map” illustrating how chil-
dren’s abilities evolve in relation to Al-related risks could serve as an effective tool for
creating awareness for child rights aspect during risk assessment. In addition, informa-
tion resources should clarify how decision-making benchmarks and fundamental rights
balancing must shift when assessing Al systems that may affect children.

For market surveillance authorities which oversee providers’ compliance with the Al Act,
bilateral technical consultations seem appropriate; particularly at working level there may
be opportunities for child rights oriented engagement. In Germany, the Federal Network
Agency (Bundesnetzagentur, BNetzA) is expected to be designated as the competent
market surveillance authority. Additional relevant actors are the notifying authorities,
which accredit conformity assessment bodies. These notified bodies conduct external
conformity assessments for providers of high-risk Al systems and thus represent another
focal point for advocacy activities. It may be useful in the medium term to promote the
creation of child rights focused units or ombudspersons within these authorities and
bodies.

Other actors implied by the Regulation include national organisations, businesses and
associations participating in standardisation processes within major European and inter-
national standardisation committees. Through theirrole in developing standards under the
Al Act, these entities constitute as important key advocacy targets as national standardi-
sation organisations (such as DIN, VDE, DKE in Germany) that usually hold membership in
standardisation committees on EU level. Additional relevant actors include policymakers,
ministries responsible for implementing and designating authorities (notably the Federal
Ministry of Justice and the Federal Ministry for Economic Affairs), as well as individual nati-
onal experts serving on scientific panels or standardisation committees. Beyond raising
awareness, advocacy could aim at establishing cooperative arrangements with standar-
disation bodies or even long-term participation in their standardisation processes. Alter-
natively, child rights perspectives may be advanced through dedicated ombudspersons,
specialised working groups or task forces.

Finally, public communication and awareness campaigns can help anchor child rights
considerations in society more broadly, and media partnerships may support agenda
setting and ensure wider outreach.

Table 6 Options for advocacy targeting actors on the national level

Short Term Medium Term

Long Term

Providers and
Provider Asso-

Conduct workshops and
information events on

Cooperate with child rights
organisations to pilot

ciations

child rights sensitive
risk assessments

Establish advisory ser-
vices and contacts to
support the implemen-
tation of child rights cri-
teria in internal proces-
ses

Prepare information and
orientation materials

Public communicati-
on to increase societal
awareness

approaches for child rights
sensitive Al design

Support the development
of internal guidelines for
the systematic integration
of children’s rights

Develop specific methodo-
logical toolkits and guide-
lines for “children’s rights
by design”
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Market Surveil-
lance Authori-
ties / Notifying
Bodies

Initiate dialogue and
expert consultations to
raise awareness of child
rights related risks

Initiate calls for child
rights sensitive review
procedures and respec-
tive adjustments to cer-
tification processes

Propose the establish-
ment of specialised units
for monitoring child rights
related aspects

Integrate child rights spe-
cific risk assessments and
balancing tests into offi-
cial review procedures and
adapt supervisory structu-
res accordingly

Adjust or optimi-

se regulatory frame-

works to support the
long-term integration
of children’s rights

Standardisa-
tion Bodies

Engage with, and inputs
into, standardisation
committees to promo-
te the inclusion of child
rights perspectives

Establish regular exchan-
ges between standardi-
sation bodies and child
rights institutions to ensu-
re sustainable develop-
ment of standards, inclu-
ding systematic participa-
tion in committee meetings

Create working groups
with a dedicated child
rights focus

Initiate “child friendly Al”
standards and trustmarks

Permanently institu-
tionalise children’s
rights across all stan-
dardisation processes

Ministries and
Members of
Parliament

Conduct information
events and briefings on
the challenges of integ-
rating children’s rights
into Al governance

Develop cooperation
structures with relevant
departmental units

Advocate the establish-
ment of thematic working
groups within the compe-
tent ministries

Inclusion of children’s
rights in national Al
strategies

Establish long-term
institutional coopera-
tion with civil socie-
ty actors to ensure the
continuous develop-
ment of children’s
rights standards in
digital environments

2.2 European Actors as Targets of Advocacy

At the EU level, the central actors include the EU institutions (the European Commission
and its relevant Directorates General, the European Parliament and its key committees
JURI and LIBE, the European Council and the current Member State tasked with the Council
Presidency), alongside the new regulatory bodies established under the Al Act, particu-
larly the Al Office (Art. 64 AIA), the Al Board (Art. 65 AlA), the Advisory Forum (Art. 67 AlA)
and the scientific panel of independent experts (Art. 68 AlA). Many big Al providers also
maintain EU representations or EU focused offices. In addition, European industry asso-
ciations and child rights organisations are also relevant stakeholders.

In addition to short-term activities aimed at raising awareness of the relevance of chil-
dren’s rights in implementing the Al Act, advocacy activities should focus on identifying
concrete leverage points within each stage of the Act’s implementation and specifica-
tion processes. Relevant activities include contributions by child rights organisations
to consultations on delegated acts (whether or not formal consultation procedures are
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foreseen®), proactive engagement with chairs and members of standardisation commit-
tees and working groups, and targeted dialogue with the Al Office, the Al Board, and the
Commission on how children’s rights can be better integrated.

Ideally, advocacy could result in the explicit integration of child rights perspectives into
specification and standardisation processes, for example through (invited) presentations
to the participants in the committees tasked with these procedures or, over the medium
term, through the inclusion and direct involvement of child rights organisations in the
procedures themselves, particularly within the Advisory Forum or standardisation bodies.
At EU level, standardisation is primarily carried out within CEN-CENELEC; however, access
to its committee work is currently only possible via participation in three civil society
mandated organisations'¢>: ANEC (the European consumer voice in standardisation), ECOS
(The European Environmental Citizens’ Organisation in Standardisation) and ETUC (The
European Trade Union Confederation). In the short term, expert dialogues with the Al
Office, other competent Commission units, the Al Board and the standardisation bodies
and their Joint Technical Committee can clarify the requirements of “child friendly Al” and
express interest in participation. These discussions should also address the interpreta-
tion of “acceptable risks” under Art. 9(5) AIA from the perspective of the CRC.1¢¢

The preparation and dissemination of position papers on child rights sensitive conside-
rations and assessments prepared in the context of Advocacy Goal 1 for providers and
industry associations are alsorelevant forthese actors. Furthermore, specific child focused
requirements for transparency standards and age appropriate information measures can
be developed. Over the medium term, however, the overriding goal must be to make struc-
tures and processes “children’s rights aware” and to institutionalise systematic participa-
tion opportunities for child rights organisations.

In the area of voluntary codes of conduct under Art. 95 AIA, an additional medium-term
pathway could be the development of a “Code for Age Appropriate Al”.*” Since such
commitments are open to both limited risk and non-risk Al systems, this could support the
creation of cross-system and cross-sector standards for age appropriate Al design. Parti-
cipation might also be encouraged by establishing trustmarks or labels signalling that a
provider has given specific attention to child rights sensitive aspects.

Advocacy at this level should also call for clarification of responsibilities for designing
and implementing general competence enhancing initiatives, awareness programmes
and public-oriented educational measures. Although the Al Act recognises the import-
ance of such measures in its recitals, it designates no actor explicitly as empowered or
responsible for delivering them. This is an important missed opportunity for embedding
empowerment approaches. Addressing this gap will require targeted dialogue with the
Commission, the Al Office and the Al Board.

The framework envisaged under Advocacy Goal 3 should also be disseminated to all key
EU-level decision-makers as soon as it becomes available, ideally through the potential
participation in relevant standardisation bodies and committees discussed under Goal 2.
In parallel, approaches and provisions from other Al governance frameworks (see Chapter
2.3) can be identified and promoted as guiding ideas.

164 Cf. the timetable and steps for the General-Purpose Al Code of Practice currently under development
pursuant to Article 56 Al Act, https://digital-strategy.ec.europa.eu/en/policies/ai-code-practice

165 Cf. CEN-CENELEC, Civil Society: Improving, Strengthening and Legitimising the European Standardiza-
tion System, 2017, https://www.cencenelec.eu/media/CEN-CENELEC/Get%20Involved/Societal%20
Stakeholders/civilsocietyleaflet.pdf

166 Cf. Orwat et al., NanoEthics 2024, 1 (11).

167 See Wang et al., CHI Conference on Human Factors in Computing Systems 2022, 1.
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To ensure sustainable and systematic consideration of children’s rights, child rights orga-
nisations should advocate the creation of specialised units within national market surveil-
lance authorities as well as within the Al Office or the European Al Board. The appointment
of a child rights ombudsperson within the Al Board could significantly improve the current
situation. In addition, the proposal to initiate a research project on the child rights impli-
cations of the Al Act, or even an EU-wide monitoring mechanism could generate valuable
insights and improvements regarding children’s rights consideration across all levels of
the Regulation’s implementation.

As a long-term advocacy strategy at EU level, the child rights perspective should be
embedded in discussions on reforming the Al Act. A key entry point for such reform initia-
tives is the Commission’s general monitoring and evaluation mandate under Art. 112 AlA.
According to this provision, the Commission has to submit an evaluation report to the
European Parliament every four years (the first in 2028), which must also address poten-
tial “mendments enhancing the effectiveness of the supervision and governance system”.
This provides a context for integrating the findings of child rights specific evaluations of
the Act’s governance structures, such as those undertaken in this analysis, into future
reform debates.

Table 7 Advocacy Options Targeting Actors at the European Level

Actor

EU Commis-
sion / Europe-
an Parliament

Short Term

Initiate and participate
in expert discussions to
improve the considerati-
on of children’s rights

Submit statements and

position papers on integ-

rating children’s rights
into implementing acts
and delegated acts (see
Table 4)

Participate in public con-

sultations

Medium Term

Actively contribute to
the drafting of delega-
ted acts and normati-
ve documents, ensuring
the integration of child
rights perspectives

Clarifying responsibili-
ty and funding structu-
res for awareness rai-
sing and literacy buil-
ding measures

Lay the foundations for
accompanying research
projects focused on
implementing and ope-
rationalising children’s
rights

Long Term

Amend and optimise the
Al Act to explicitly inclu-
de children’s rights

Integrate explicit chil-
dren’s rights standards
into EU-level Al gover-
nance

Institutionalise the par-
ticipation of child rights
organisations in gover-

nance structures
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EU Bodies Include of child rights Participate in, and hel- Embed children’s rights
(e.g., Al Office, | representatives in infor- | ping shape, consultati- within committees and
Advisory Fo- mal discussion formats | on processes within rele- | governance bodies, e.g.,
rum) and workshops vant committees through working groups,
task forces, or similar
Present initial case stu- | Clarify responsibility mechanisms
dies and evaluation and funding structures
reports on child rights for awareness raising -nstitutionalise the
implications of Al sys- and competence buil- representation of child
tems ding measures rights perspectives in
advisory and oversight
Establish working functions
groups to assess the
implications of chil-
dren’s rights in EU pro-
cedures
Develop a unified inter-
pretative framework for
child rights sensitive
implementation, espe-
cially methods for child
rights impact assess-
ments (CRIA)
European Establish first contacts | Secure access for child Establish long-term

Standardisa-
tion Organisa-
tions

and introducing initi-
al child rights related
impulses

Submit positions on
integrating children’s
rights into technical

standardisation proces-

ses (see Table 4)

Participate in consultati-

on procedures

rights organisations to
standardisation proces-
ses and enabling their
active participation

Develop joint guidelines
focused on child friendly
Al technologies

Initiate working groups
involving standardisa-
tion bodies, industry
associations and child
rights organisations

cooperation structures
and formalised roles for
child rights perspectives
within European stan-
dardisation bodies

Develop a “Code for Age
Appropriate Al”

Establish “child friend-
ly Al” certification sche-
mes and long-term qua-
lity indicators for risk-
assessment processes

2.3 Civil Society Actors as Targets of Advocacy

Civil society actors can also contribute to strengthening the consideration of children’s
rights in the implementation of the Al Act. In particular, literacy building measures,
awareness initiatives, and training programmes can function as multipliers that improve
the overall situation.

For several of the measures proposed child rights organisations will need to take the lead,
forexample when developing proposals for operationalising child rights standards oriden-
tifying age specific risks and opportunities associated with Al systems. It may be useful
to collaborate with human rights organisations in Germany and other EU Member States
that work on the standardised methods and criteria for fundamental rights assessments.
Likewise, bilateral exchanges with the Council of Europe, particularly with its Committee
on Artificial Intelligence (CAI), may support a more coherent integration of child rights
perspectives into fundamental rights balancing exercises.

Where cooperation and support from relevant actors at national or EU level are lacking,

child rights organisations or projects initiated by them may need to act as child rights
watchdogs. They can identify and publicly highlight particularly problematic examples
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of Al practices and systems that neglect or undermine children’s rights. Such DIY168
approaches can be especially effective in raising public awareness and creating a sense of
accountability for providers.

Finally, establishing a project dedicated to researching the child rights implications of
the Al Act, or even creating an EU-wide monitoring system in this field, could generate
valuable insights and lead to improvements when it comes to a more child rights sensitive
implementation of the Al Act on all levels. If the EU Commission’s continuous monitoring
and evaluation of the Al Act does not sufficiently include child rights perspectives, child
rights organisations may find it necessary to publish their own evaluation of the imple-
mentation in form of a “shadow report” or “shadow evaluation.”

Table 8 Advocacy Options Targeting Civil Society Actors

Actor

Child Rights
Organisations

Short Term

Mobilise and build net-
works to raise awaren-
ess among professionals
and the wider public

Develop campaigns and
awareness initiatives

Medium Term

Prepare and publish sha-
dow reports and inde-
pendent evaluation stu-
dies to monitor compli-
ance with child rights
standards

Long Term

Establish a continuous
monitoring system to
ensure compliance with
child rights standards

Achieve long-term influ-
ence over legislative pro-
cesses and oversight
mechanisms to secure
child friendly Al gover-
nance

Human Rights
Institutions

Establish first cooperati-
ons and joint informati-
on campaigns for thema-
tic networking

Exchange best practices
on integrating children’s
rights into fundamental
rights assessments

Establish inter-institu-
tional working groups

to evaluate child rights
aspects

Jointly develop stan-
dards and guidelines for
monitoring human rights
and child rights impli-
cations

Form strategic alliances
that continuously review
and adapt Al regulation
to international human
rights standards

Academia and
NGOs

Transfer child rights
insights regarding the
Al Act into academic and
NGO contexts

Initiate first outreach
efforts to develop part-
nerships for awareness
campaigns and public
events

Produce and dissemina-
te independent reports
and evaluation studies
concerning child rights
sensitive oversight of Al
governance

Build up transnational
networks to coordina-
te advocacy efforts and
joint initiatives

Ensure sustained influ-
ence on political deci-
sion-making through
ongoing independent
monitoring and evalu-
ation

168 “Doityourself”: here, cooperation with initiatives for the protection of digital civil rights and watchdog
actors is also an option.
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3. Options for Participation Opportunities for Young People

The analysis has shown that children’s participation played no role — not even in symbolic
form?®° — in either the drafting of the Al Act or its practical implementation. This is striking
in light of the child’s right to be heard (Art. 12 CRC) and the best interests of the child
(Art. 3 CRC), both of which entail a duty to involve children in shaping Al governance and
to promote participatory approaches.'’® Against this background, any activities under-
taken to achieve the advocacy goals identified above should also include demands for
meaningful participation formats; in some cases, existing participatory structures can be
leveraged.

At the organisational level, one possible demand is the inclusion of children’s perspec-
tives within the Al Board, for example through young associate members or through syste-
matically invited youth representatives (potentially also at working group level). Another
approach would be the establishment of children’s panels as advisory bodies for the Al
Board or the Advisory Forum, or at least the creation of structured consultation procedures
for topics and decisions that affect children. Alternatively, various forms of representa-
tion through youth panels or advisory boards, as well as ombudspersons in companies,
supervisory authorities and standardisation bodies (including their working groups),
are conceivable. Guidelines and codes of conduct could impose or at least recommend
consultations with young experts or advisors as a means of enhancing participation when
it comes to the providers’ ongoing monitoring and observation obligations for their high-
risk Al systems. Low-threshold feedback channels for children may also support a child
rights oriented implementation of monitoring duties.

Where organisational structures resist change, alternative formats such as series of
events or targeted workshops can still ensure a minimum degree of participation, inclu-
ding participatory (co-creation) workshops.'”! Particularly in the context of the monitoring
and oversight obligations for high-risk Al systems, inclusive engagement processes and
collaborative work with children can meaningfully improve the child rights adequacy of
a system. For Al systems with limited risk, (legal) design jams may help providers better
tailor their transparency and information obligations to children’s capabilities, expecta-
tions and potential comprehension difficulties.

Should reform debates on the Al Act arise, mandatory child friendly consultations and
hearing formats could help ensure that children’s specific perspectives are included;
digital participation tools may also be suitable for this purpose.'’? It would likewise be
desirable to integrate youth panels or youth advisory boards as formal consultative bodies
in this context as well.

4. Options for Cooperation Within the Actor Network

The advocacy goals illustrate not only the complexity of the Al Act and its governance
structure, but also the complexity of the measures required to strengthen children’s rights
in its implementation. Limited resources and uneven access to key actors may hinder indi-
vidual child rights organisations in achieving these goals. Cross-actor and interdiscipli-
nary cooperation can therefore help produce more sustainable and effective advocacy
efforts, generate broader reach, and increase visibility among relevant stakeholders.

169 On tokenism see Perry-Hazan/Bauml, Childhood 2023, 194; Lundy, Childhood 2018, 340.
170 Mathiyazhagan/La Fors, Information Polity 2023, 141.

171 Cf. Mathiyazhagan/La Fors, Information Polity 2023, 141.

172 See, for example, the EU Children’s Participation Platform, https://eu-for-children.europa.eu
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This is a call for the establishment and expansion of actor networks to pursue the identi-
fied advocacy goals jointly. Child rights organisations may form partnerships with human
rights institutions, children’s rights institutions, youth, parent, and family associations,
data protection or consumer protection organisations, civil society groups working on
(digital) civil rights, anti-discrimination initiatives, intersectional advocacy forums and
academic institutions.

The Council of Europe is another promising partner, particularly given its Al Framework
Convention, which integrates children’s rights more explicitly and offers concrete points
of departure for incorporating child rights considerations. Links to other supranational
initiatives such as UNESCO and its ALONE community can also support network building.
Finally, cooperation with media organisations, petition initiatives or activists specialising
in critical Al oversight can help increase public visibility and generate further momentum.
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V. Summary

The European Al Act creates a comprehensive regulatory framework for artificial intelli-
gence systems.'”? It contains provisions that can in principle protect the rights of children
as a vulnerable group in the development and operation of Al systems. This report has
examined where and how the Al Act refers to children’s rights, which practical challenges
emerge in its implementation, and which advocacy strategies may strengthen a child
rights oriented application of the Act.

The EU has adopted a risk-based approach: the greater the risk an Al system poses to the
fundamental rights guaranteed by the EU Charter, the more stringent the requirements
for safeguards and protective measures in view of human rights.” In addition to outright
prohibiting certain Al practices including those that exploit the vulnerability?”> of groups
on the basis of age the Regulation imposes restrictive and extensive obligations for high-
risk Al systems.'’¢ A central requirement is the establishment of a human rights sensitive
risk management system.'”” For general-purpose Al models'’® with systemic risk, similar —
though slightly reduced — requirements apply. By contrast, providers of general-purpose
Al models without systemic risk and providers of Al systems posing only limited risks to
fundamental rights face significantly less restrictive obligations, mainly transparency,
information, and labelling duties.'”?

Compared with the previous situation where no overarching framework for human rights
relevant Al applications existed, the Al Act now provides a legal framework capable of
constraining high risk systems and subjecting them to a governance regime. This improved
protection against particularly intrusive or harmful Al practices also benefits children as
holders of fundamental and human rights.

The Act aims for a high level of protection in relation to health, safety and the fundamental
rights covered by the Charter, and these include the children’s rights as guaranteed by
Article 24 of the Charter and the UN Convention on the Rights of the Child (CRC). Children’s
rights must therefore be systematically considered in all fundamental rights relevant clas-
sifications, assessments, and balancing processes under the Act: in categorisations of
Al systems under the Regulation’s risk classes, in rights-sensitive risk assessments and
mitigation planning, in data governance, in fundamental rights impact assessments, and
in documentation and transparency obligations. Moreover, Al practices that exploit the
vulnerability of children are strictly prohibited.

Despite these fundamentally positive aspects, practical challenges remain. First, the Al
Act misses the opportunity to explicitly reference children’s rights or their specific protec-
tion needs within the binding parts of its legal text. As a result, the child rights dimension
remains “invisible”. The legal obligation to take children’s needs and the guarantees of
the CRC into account must therefore be recognised, understood, and internalised by all
relevant actors — a process that may not occur automatically.

173 Overview in Becker/Feuerstack, KIR 2024, 62; Bomhard/Siglmiiller, RDi 2024, 45; Chibanguza/Steege,
NJW 2024, 1769; Roth-Isigkeit, KIR 2024, 15; Bomhard/Siglmiiller, RDi 2024, 45.

174 On the fundamental-rights-protective character of the Al Act see Seitz, EuZW 2024, 836; Vasel, EuZW
2024, 829.

175 On this Malgieri/Rebrean, FAccT 25, 1985; Fedele et al., Computer Law & Security Review 2024, 105986.
176 Ebers/Streitb6rger, RDi 2024, 393.

177 See Bronner, KIR 2024, 55.

178 On this Engel, KIR 2024, 21.

179 See Merkle, RDi 2024, 414.
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Second, the legislator has opt for a regulatory approach stemming from product safety
law. Following this New Legislative Framework, risk management is largely delegated to
providers, to technical standardisation bodies and to industry-based for a responsible
for developing specifications, guidelines and codes of conduct. All of these actors must
consider the “hidden” child rights obligations. Yet implementation is carried out by
entities whose expertise lies primarily in technical safety. Traditional product safety law
approaches, however, are not easily transferred to contexts in which intangible risks are
central or where concepts such as the best interests of the child must inform balancing
exercises.'® In theory, and in light of early standardisation work already underway, there
is a substantial risk that children’s rights will receive limited attention in legal and funda-
mental rights assessments under the Act.

The analysis demonstrates that awareness of children’s rights must be strengthened
across the entire Al system lifecycle. Given the invisibility of children’s rights in the Act,
there is a clear need for establishing broad and sustained initiatives to ensure they are
not overlooked. The complex governance structure of the Al Act with numerous actors at
multiple levels, concurrent standardisation processes, and significant learning require-
ments regarding child rights sensitive risk identification and assessment creates a wide
spectrum of advocacy entry points.

This report sets out a series of concrete recommendations for child rights oriented actors
seeking to strengthen the protection of children in the implementation of the Al Act. It
identifies five central advocacy goals:

— improving awareness of the mandatory consideration of children’s rights in provider-
side assessments and classifications;

- embedding specific child rights considerations in technical standards, guidelines,
and delegated acts;

— developing frameworks and methodologies for child rights sensitive risk assessment;
— establishing child rights aware monitoring and oversight mechanisms;

— creating forums for child rights friendly changes to the Al Act and its governance
structure.

Ideally, successful advocacy and participation in standardisation processes will lead to
delegated and implementing acts, guidelines, technical standards and voluntary codes of
conduct that articulate child rights considerations more clearly than the Act itself and that
provide concrete guidance for their integration into Al system classification, risk assess-
ment and rights balancing. Because such forms of technical and procedural standardisa-
tion are complex and medium term processes, sustained engagement by a broad range of
child rights oriented or at least child rights sensitive actors will be necessary.

Given political promises, strategic commitments and dedicated forums as well as in light
of much stronger child rights integration in other Al governance initiatives (such as the
Council of Europe and UNESCO), the insufficient incorporation of children’s rights in the
Al Act is disappointing. At a time when the first demand of the EU Youth Dialogue (2021) is
“ensuring young people have influence on decision-making”, the near-complete absence
of child participation in the legislative process and ongoing implementation efforts is
troubling. This report therefore outlines (improved) participation opportunities for young
people and identifies options for cooperation across relevant actor networks.

180 On the importance of the primacy of the best interests of the child see Croll/Dreyer, BPJMAKTUELL
2/2022, 4 (11).
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